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SUPREME COURT PRONOUNCEMENTS 
 

Operational Debt includes the advance payments made to the Corporate Debtor for 
supply of Goods and Services. 

M/S CONSOLIDATED CONSTRUCTION CONSORTIUM LIMITED v. M/S HITRO ENERGY SOLUTIONS 
PRIVATE LIMITED 

Court   Supreme Court of India 
Judgement Dated  February 4, 2022 
Bench   Justice Dr. D.Y. Chandrachud, Justice Surya Kant and Justice Vikram 
Relevant Sections Section 5(20) and (21), 9, 62 of the IBC, 2016 
 
Brief Background 
In the present case, the appellant is a company called 
M/s Consolidated Construction Consortium Limited, 
that was awarded a project for light fittings by the 
Chennai Metro Rail Limited (“CMRL”). Pursuant to this 
project, the appellant placed three purchase orders with 
a sole proprietorship firm called M/s Hitro Energy 
Solutions (“Proprietary Concern”), who were required 
to supply the light fittings manufactured by a company 
named M/s Thorn Lighting India Pvt. Ltd. (“TLIPL”). As 
the proprietary concern requested the appellant for an 
advance of ₹50,00,000, the appellant requested the 
same from CMRL and they issued a cheque directly in 
favour of the proprietary concern as advance payment. 

 
Thereinafter, CMRL terminated the contract for light 
fittings and demanded a refund of the amount of 
₹50,00,000 from the appellant. CMRL also informed 
that, since the amount has already been realized 
towards the cheque, the said amount would be 
deducted towards the dues outstanding from CMRL to 
the appellant, in case the said amount of Rs. 50,00,000 
is not returned. Instantly the appellant paid an amount 
to CMRL and instructed the proprietary concern to 
return the same. In the meantime, the respondent 
company was incorporated and in its Memorandum of 
Association (“MoA”), one of the objectives was “to take 
over the existing Proprietorship firm Viz. M/s Hitro 
Energy Solutions having its registered office at Chennai.” 
Since, the aforesaid amount was not refunded by the 
respondent, the appellant again requested the 
respondent to refund the same, and also undertook to 
indemnify the respondent if at all CMRL raised any claim 
against the respondent for the refund of the amount of 
₹50,00,000. However, the respondent denied the 
request on the ground that as the money was received 
directly by CMRL, they’ll refund the amount to their 
accounts instead. In furtherance to this, they also stated 
that they were never privy to the information regarding 
the termination of contract, and were intimated about 
the same only via the appellant’s letter. After a series of 
meetings and communication between the parties, the  

 
proprietary concern failed to remit the amount it 
received from CMRL. 
The appellants again demanded the refund, but this 
time along with the interest @18% per annum. The 
respondent refused to make any payment on the 
ground that the light fittings ordered by the appellant 
were lying in their warehouse completely unused and 
the same resulted in losses to the respondent. Being left 
with no other option, the appellant issued a demand 
notice dated July 18, 2017, under Section 8 of the Code 
and demanded payment of ‘debt’ amounting to 
₹83,13,973 fallen due and payable as on such date. The 
respondent, however, denied that any debt was payable 
by them. When an application under section 9 was filed 
before the National Company Law Tribunal (“NCLT”), 
the respondent contended that there was no privity of 
contract between them and the appellant as the 
proprietary concern was a separate legal entity. 
However, the tribunal rejected this argument and 
proceeded to initiate the insolvency resolution. Feeling 
aggrieved with the NCLT’s order, the respondent filed an 
appeal before National Company Law Appellate 
Tribunal (“NCLAT”). The NCLAT reversed the judgement 
of NCLT and held that the appellant being a ‘purchaser’ 
cannot be said to be an operational creditor under the 
Code, as it never supplied any goods or provided any 
services to the corporate debtor i.e., the respondent. 
Ultimately, an appeal was filed by the judgement debtor 
under Section 62 of the Code before the Supreme Court 
of India. 
 
Issues 
1. Whether the Appellant, being a purchaser of the 

Corporate Debtor, can be an Operational Creditor 
under the IBC? 

2. Whether the Corporate Debtor was responsible for 
the debts of the Proprietary Concern? 

3. Whether the application is barred by limitation 
under Section 9? 

 
 

https://ibbi.gov.in/uploads/order/3e23af91d69b62d6b42c80625a736382.pdf
https://ibbi.gov.in/uploads/order/3e23af91d69b62d6b42c80625a736382.pdf
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Decision 
The Supreme Court analysed the first issue by discussing 
various provisions of the IBC and judgments such as 
Pioneer Urban Land and Infrastructure Limited v. Union 
of India, in order to determine what an ‘operational 
debt’ is and who can be considered as an ‘operational 
creditor’ under the Code. The Apex Court concluded 
that while Section 5(21) defines ‘operational debt’ as a 
claim in respect of provision of goods and services, the 
operative requirement is that the claim must bear some 
nexus with the provision of goods or services, without 
specifying who is to be the supplier or receiver. Even 
CIRP Regulation 7(2)(b)(i) & (ii) also indicate that the 
regulation is broad enough to include all forms of 
contracts for the supply of goods and services between 
the operational creditor and corporate debtor, including 
the ones who received the goods or services. Further, 
section 8(1) of the Code read with Rule 5(1) and Form 3 
of the Application Rules, 2016 allows an Operational 
Creditor to issue either demand notice or an invoice. 
Thus, making it sufficiently clear that a debt which arises 
out of advance payment made to a corporate debtor for 
supply of goods or services would be considered as an 
operational creditor. It was, therefore, held that the 
appellant was in fact an ‘operational creditor’ in terms 
of the Code, even if it was a purchaser. 

 
For the second issue, the Court also rejected the 
contention that there was no privity of contract 
between the appellant and the respondent on the 
ground that the MoA clearly stated that they intended 
to take over the proprietary concern and no 
amendment in the same was carried out in terms of 
Section 13 of the Companies Act, 2013. Therefore, the 
Apex Court held that the Respondent would be  

 
considered as having taken over the proprietary concern 
and will be, thus, liable to pay its debts. 
Lastly, with respect to the bar on limitation, the Court 
also proceeded to reject the contention of the 
respondent that the debt was barred by limitation. 
While relying on its earlier judgement in BK Educational 
Services (P) Ltd v. Parag Gupta & Associates, the Court 
held that limitation commences on the date of default 
and not on the date when debt becomes due. Therefore, 
the claim of the appellant was found to be within the 
period of limitation, on the ground that although the 
cheque of ₹50,00,000 was issued on November 7, 2013, 
but the default occurred on March 2, 2017, when the 
respondent denied the demand of the appellant to 
refund the debt. Thus, the Section 9 Application was not 
barred by limitation. Subsequently, the appeal was 
allowed, and the order passed by the NCLAT was set 
aside. 
 
Comments 
As it has been merely half a decade since IBC has come 
into play, understandably, due to its nascent stage and 
minimum precedence available, it leaves a long way 
ahead for itself to fix the existing loopholes and build a 
substantial jurisprudence. This pronouncement not only 
resolves the conundrum between the prior two 
contradictory judgments passed by clarifying the 
position of operational creditors by including persons 
who receive any goods or services (and not only 
suppliers or service providers) but also can be seen as a 
good attempt by the Apex Court towards reconciling the 
drawbacks in our insolvency law. 

 
“DIYA DUTTA 
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HIGH COURT PRONOUNCEMENTS 
 

Insolvency Resolution Process cannot be initiated when the debt is lesser than the 
minimum threshold 

M/S. THARAKAN WEB INNOVATIONS PVT LTD v. CYRIAC NJAVALLY 

Court   High Court of Kerala 
Judgement Dated  February 1, 2022 
Bench   Justice T.R. Ravi 
Relevant Sections Constitution of India – Art. 226; IBC, 2016 – Sec. 4, 7, 8, 9 and 60 
 
Brief Background 
This writ was filed to challenge the order of the National 
Company Law Tribunal, Kochi bench under the IBC. The 
petitioner, M/s Tharakan Web Innovations was a Private 
Limited Company engaged in the activities of developing 
software and promoting advancement in the field of 
Information Technology. The 2nd respondent i.e. Cyriac 
Njavally filed an application before the 1st respondent 
i.e. National Company Law Tribunal, Kochi bench. 2nd 
respondent claimed to be an Operational Creditor and 
the petitioner to be Corporate Debtor under the 
provisions of the IBC. The 2nd respondent claimed that 
the amounts due to him have not been paid.  

 
The petitioner claimed that the petition is not 
maintainable before the NCLT. The petitioner disputed 
the alleged debts in their counter statement, by stating 
that the amounts were actually due from the 2nd 
respondent to the petitioner.  
 
It was submitted that the 2nd respondent is a former 
Director and shareholder, who had sold the entirety of 
the shares after stepping down as Director and the 
application had been filed only as a disgruntled Director 
seeking to discredit the company and its shareholders.  

 
The petitioner further claimed that the application is not 
maintainable as Sec. 4 of the IBC was amended on 
24.03.2020. The amendment specifies 1 crore as the 
minimum amount of default. Hence, the application was 
not maintainable. The NCLT found that the application 
is maintainable as the notification under Sec. 4 will not 
save the petitioner from the initiation of insolvency 
proceedings with respect to defaults which had taken 
place before the pandemic and the resultant financial 
crisis. 
 
Issues 
a) Whether the amendment of Section 4 will be 
applicable to cases where the default had occurred prior 
to the date of amendment 
 
 

b) Whether the prospects of the amendment have to be 
decided on the basis of the defaulted amount or on the 
basis of the date of default?  
c) Whether the order of the NCLT can be challenged in a 
proceeding under Article 226 or should the petitioner be 
relegated to the appellate remedy?  
 
Decision 
With respect to the first issue, the court held that the 
petitioner could have filed an application before the 
Tribunal before 24.03.2020. But, after 24.03.2020, the 
right to approach the Tribunal stood modified and it is 
only when there is a minimum default of Rs.1 Crore that 
an application can be filed. As such, from the date of 
amendment, Part II of the IBC can apply only to matters 
relating to insolvency and liquidation of corporate 
debtors, where the minimum amount of default is Rs.1 
Crore. The application of Part II itself is taken away with 
effect from 24.03.2020 as far as defaults less than Rs. 1 
Crore are concerned and hence no application can be 
filed after 24.03.2020 regarding an amount where the 
default is less than Rs. 1 Crore. The litmus test is 
whether there exists a default as defined in Section 4 of 
IBC, on the date of the application. 

 
With respect to the second issue, the court relied on the 
on judgement of Hon’ble Supreme Court in Manish 
Kumar v. Union of India [(2021) 5 SCC 1] where the SC 
held that the IBC is not enacted to provide for a manner 
of recovery of debts by the creditors. It is to provide for 
insolvency resolution. The purpose of the IBC is to 
protect the rights of the debtors as well as the creditors. 
By providing for insolvency resolution in case of 
corporate debtors whose debt is above a specified 
amount, it can be seen that the very purpose is not to 
include cases where the debt is lesser than the said 
amount. None of the rights available to a creditor as 
against a debtor are taken away in the process.  

 
With respect to the third issue, the court reiterated that 
exercising or not exercising jurisdiction under Article 
226 on issues where an alternate remedy is available is 
more a rule of self-restraint. The court relied on the 

https://ibbi.gov.in/uploads/order/2022-02-08-103139-pu19z-26414f3846632f4c82d397e67e510d1f.pdf
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recent judgement of the Hon'ble Supreme Court in 
Ghanshyam Mishra & Sons (P) Ltd. v. Edelweiss Asset 
Reconstruction Co. Ltd. [(2021) 9 SCC 657] in which the 
court held that an alternate remedy will not be a reason 
for not exercising jurisdiction when the issue relates to 
1) enforcement of a fundamental right, 2) violation of 
principles of natural justice or 3) where the proceedings 
challenged are without jurisdiction or in cases where the 
validity of a Statute is challenged.  
 
Comments 
The High Court rightly interpreted the circular and its 
applicability. The circular unequivocally mentions Rs. 1 
crore as the minimum amount of default. The circular 
xfocuses on the amount of default to prevent recovery 
in cases where the amount is smaller. The presumption 
behind enactment of such circular is that applications 
filed for amounts of the minimum threshold or above 
are more likely to be serious defaults signalling a need 
for insolvency resolution. Hence, no application can be 
filed after 24.03.2020 regarding an amount where the 
default is less than Rs. 1 Crore.  
 
The court made important observations on the scope of 
alternative remedies when a writ under Article 226 of 
the constitution is filed from an order of the NCLT arising 
under IBC. The court correctly held that an alternate 
remedy will not be a reason for not exercising 
jurisdiction.  

 
 “MONIKA SAINI 
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A claim of the Income Tax Department raised outside an approved Resolution Plan 
stands extinguished. 

THE SIRPUR PAPER MILLS LTD. & ANR. v. UNION OF INDIA AND ORS. 

Court   High Court of Telangana 
Judgement Dated  January 18, 2022 
Bench   Justice Ujjal Bhuyan and Dr. Justice Chillaakur Sumalatha  
Relevant Sections IBC,2016 – Sec. 9, 13, 19, 21, 31, 53 and 238. Income Tax Act, 1961 – Sec. 142 and 143. 
 
Brief Background 
The Petitioner was a company engaged in the business 
of paper manufacturing. An application was filed by M/s 
Rama Road Lines and others under Section 9 of the Code 
for initiating corporate insolvency resolution process of 
Petitioner No.1. The said petition was admitted by the 
NCLT on 18.09.2017.  Following the order of the NCLT 
moratorium was ordered under Section 13 of the IBC 
and the committee of creditors was constituted. On 
25.09.2017 the resolution professional made a public 
announcement, inviting claims from all the creditors. 
The respondents did not submit their claims before the 
resolution professional. 

 
Subsequently, prospective resolution applicants were 
invited to present their resolution plans for the 
corporate debtor. A resolution plan was submitted by 
Petitioner No.2 as the resolution applicant. The said plan 
was revised from time to time as per the creditors and 
the final plan was approved by the CoC on 30.04.2018 
and the NCLT vide its order dated 19.07.2018. As per the 
approved resolution plan, the total claim of the 
operational creditors of the corporate debtor was 
quantified at Rs. 95.71 Crores and the payment as per 
the resolution plan was fixed at Rs. 9.50 Crores.   

 
The resolution professional filed the return of income 
for the assessment year 2017-18 on behalf of the 
corporate debtor on 07.11.2017 (i.e. prior to approval of 
the resolution plan) wherein the corporate debtor had 
disclosed loss of Rs. 15,49,43,866/- and claimed a refund 
of Rs. 11,47,698/- on account of TDS. After the approval 
of the resolution plan on 19.07.2018, the Deputy 
Commissioner of Income Tax, Bangalore issued notice 
dated 02.10.2018 to the corporate debtor stating that 
there was an arithmetical error in the return of income 
which needed rectification. Upon verification it was 
found that while computing the income under the head 
‘business or profession’ interest income of Rs. 97,28,737 
was reduced to be reflected under the head ‘income 
from other sources.’ However, the same was not shown 
under the head ‘income from other sources. The 
corporate debtor therefore filed a revised return on 
17.10.2018 wherein the loss figure was reduced by the 
quantum of interest income. The loss figure was revised  

 
at Rs. 14,52,15,129/- and the same was informed to the 
Deputy Commissioner of Income Tax, Bangalore. 
On 22.09.2019, respondent No.2 i.e., the Income Tax 
Department issued a notice under section 143(2) of the 
Income Tax Act, 1961 (“Act”) read with Rule 12E of the 
Income Tax Rules, 1962, informing the petitioner that 
there are certain issues which need further clarification 
for which the return of income had been selected for 
limited scrutiny under CASS. The Corporate Debtor vide 
letter dated 14.10.2019 responded to the said notice, 
stating that since the resolution plan had been approved 
by the NCLT all the proceeding and claims arising from 
dues prior to the approval of resolution plan stood 
discharged by virtue of Section 31(1) of the Code. 
However, without considering the reply of the 
corporate debtor, respondent no.3 on 22.10.2019 again 
sent a notice under section 142(1) of the Act calling 
upon the debtor to furnish the accounts for the 
assessment year 2017-18 as well as the details regarding 
its immovable assets. Subsequently, another notice was 
issued by respondent No.3 on 30.10.2019.   

 
Aggrieved by the notices a petition was filed under 
Article 226 of the Constitution for the quashing of the 
same.  
 
Issue 
Whether the notices issued to the Petitioners by the 
Respondents for the assessment year 2017-18 were 
legal in nature? 
 
Decision 
The Hon’ble High Court of Telangana (“Court”) in the 
present case held that the impugned notices dated 
22.09.2019, 21.10.2019 and 30.10.2019 were wholly 
unsustainable in law and accordingly set them aside. 
The Court observed that the core objective for the 
introduction of the IBC was to provide an effective legal 
framework for timely resolution of insolvency and 
bankruptcy proceedings and balancing the interests of 
all the stakeholders in the payment of dues. The Court 
further observed that under the waterfall mechanism 
provided in section 53 of the IBC any amount due to the 
Central and State Governments in respect of the period 
of two years preceding the liquidation commencement 

https://ibbi.gov.in/uploads/order/c1ce9646ae4ae7417b609957e3e02c58.pdf
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date is placed at number five in the order of priority and 
that under Section 238 of the IBC which provides that 
the provisions of the IBC will override other laws.    
In holding the impugned notices as unsustainable the 
Court placed reliance on the judgment of the Hon’ble 
Supreme Court in the case of Dena Bank v. Bhikhabhai 
Prabhudas Parekh & Co. [(2000) 5 SCC 694], wherein it 
was held that income tax dues do not take precedence 
over secured creditors who are private persons as they 
are in the nature of crown debts. Reliance was also 
placed on the judgment of Committee of Creditors of 
Essar Steel India Limited v. Satish Kumar Gupta [(2020) 
8 SCC 531], in which the Supreme Court had held that a 
successful resolution applicant cannot suddenly be 
faced with undecided claims after the resolution plan 
submitted by him has been accepted as this would 
throw the amounts payable by a prospective resolution 
applicant into uncertainty. The Court also placed 
reliance on the judgment of the Apex Court in 
Ghanashyam Mishra and Sons Pvt. Ltd. v. Edelweiss 
Asset Reconstruction Company Ltd. [(2021) 9 SCC 657], 
wherein it was held that any debt in respect of payment 
of dues arising under any law for the time being in force 
including the ones owed to the Central Government or 
any State Government, or any local authority which 
does not form a part of the approved resolution plan 
shall stand extinguished.   

 
Clause 7.5 (c) of the resolution plan provided that all 
dues under the Act in relation to any period prior to the 
completion date will stand extinguished and the 
corporate debtor would not be liable to pay any amount 
against such demand. It also provided that all 
assessments or other proceedings related to the period 
prior to the completion date would stand terminated 
and all consequential liabilities would stand abated. The 
respondents in the impugned notices sought to pass 
assessment order under Section 143(3) of the Act. 
However, the period of the assessment order was a 
period which was covered by the resolution plan. The 
Court held that the resolution professional had filed the 
return of income prior to the order of the Tribunal 
approving the resolution plan and the revised return 
filed after rectifying the arithmetical error could not be 
construed as a fresh return filed by the petitioner since 
it was a continuation of the return of income filed 
earlier.  

The Court therefore held that the claim of the Income 
Tax Department stood extinguished in light of clause 
7.5(c) of the resolution plan and the decisions of the 
Apex Court in Dena Bank, Committee of Creditors of 
Essar Steel Limited and Ghanashyam Mishra.  

 
Lastly, with respect to the bar on limitation, the Court 
also proceeded to reject the contention of the 
respondent that the debt was barred by limitation. 
While relying on its earlier judgement in BK Educational 
Services (P) Ltd v. Parag Gupta & Associates, the Court 
held that limitation commences on the date of default 
and not on the date when debt becomes due. Therefore, 
the claim of the appellant was found to be within the 
period of limitation, on the ground that although the 
cheque of ₹50,00,000 was issued on November 7, 2013, 
but the default occurred on March 2, 2017, when the 
respondent denied the demand of the appellant to 
refund the debt. Thus, the Section 9 Application was not 
barred by limitation. Subsequently, the appeal was 
allowed, and the order passed by the NCLAT was set 
aside. 
 
Comments 
There is catena of cases that have established that once 
a resolution plan is approved by the committee of 
creditors, it shall be binding on all the stakeholders 
including guarantors; this is to ensure that the 
successful resolution applicant starts running the 
business of corporate debtor on a fresh slate as it were. 
The court has rightly held that for the period covered by 
the Resolution Plan, Income Tax Department cannot 
carry out any scrutiny or assessment in respect of the 
Corporate Debtor regarding carry forward of losses and 
set off against future profits – any interruption with the 
plan can not only hinder with the resolution process but 
could also potentially defeat the idea envisaged under 
the IBC.  

 
“YASHASWI PANDE 
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NCLAT PRONOUNCEMENTS 
 

Speculative investors acting under the garb of an allottee do not qualify as “financial 
creditor” under the Explanation (i) of Section 5(8)(f) of the IBC, 2016. 

MRS. NIDHI REKHAN v. M/S. SAMYAK PROJECTS PRIVATE LIMITED 

Court   National Company Law Appellate Tribunal (Principal Bench, New Delhi) 
Judgement Dated  January 1, 2022 
Bench   Dr. Alok Srivastav, Member (Technical) 
Relevant Sections Explanation (i) of Section 5(8)(f) of the IBC, 2016 
 
Brief Background 
The appeal before the NCLAT challenges the order dated 
October 20, 2020 passed by the NCLT, New Delhi, 
wherein, the Adjudicating Authority dismissed the 
petition filed by the Appellant, Mrs. Nidhi Rekhan, under 
Section 7 of the IBC seeking initiation of insolvency 
proceedings against the Corporate Debtor, i.e., M/s. 
Samyak Projects Private Limited. 

The Corporate Debtor, i.e., M/s. Samyak Projects Private 
Limited accepted an investment of Rs. 1 Crore from the 
Appellant, Mrs. Nidhi Rekhan, i.e., the purported 
financial creditor and through an agreement dated July 
20, 2016 (hereinafter, “the Agreement”) allotted two 
flats with a total area admeasuring 4476 sq. ft. in the 
project “Ansal Heights 86”. The Corporate Debtor 
promised to pay the Appellant an assured return @24% 
p.a. on the down payment made by the Appellant vide 
two cheques dated July 20, 2016 for a sum of Rs. 50 
lakhs each against the allotment of the flats. 

The Appellant claimed that through a letter dated June 
15, 2019, the Corporate Debtor stated that even after 
the surrender of the flats, it will continue to pay the 
assured returns as per the Agreement until the final 
repayment of the principal amount along with the 
assured returns. The Appellant further claimed that the 
Corporate Debtor accepted the surrender of the flat 
bookings by the Appellant and the deposited principal 
amount of Rs. 1 Crore along with the assured return was 
to be repaid to the financial creditor. Further, the 
financial creditor issued forty cheques between 
November 20, 2018 and January 31, 2020. Thus, the 
Appellant claimed that the Corporate Debtor is in due 
and default (since February 10, 2020) of a total amount 
of admitted debt is of Rs. 2,19,56,000/-. In furtherance 
to this, the Appellant filed a petition before under 
Section 7 to initiate an insolvency proceeding against 
the Corporate Debtor as the Adjudicating Authority held 
that the Appellant is not a “financial creditor” under 
Section 5(7) of the IBC since the investment made by the 
Appellant does not qualify as “financial debt” under 
Section 5(8) and the default in payment in pursuance of 

the settlement agreement does not amount to a default 
of the financial debt. 

Issue 
Whether the Appellant is a Financial Creditor under 
Section 5(8) on the basis of a Settlement Agreement or 
not? 
 
Decision 
The NCLAT evaluated Pioneer Urban Land and 
Infrastructure judgement and concluded that it applies 
to the facts of the instant case as the Appellant with no 
interest in the possession of the flat is not a genuine 
allottee, therefore, not entitled to the benefits of an 
allottee in a real estate project. The NCLAT relied on the 
judgement of the apex court in the case of Mansi Brar 
Fernandes v. Sudha Sharma and Anr. and Anuj Jain 
Interim Resolution Professional for Jaypee Infratech 
Limited v. Axis Bank Limited and Ors. and came to the 
finding that the Appellant was a speculative investor by 
earning a high rate of interest and not having any 
interest in the construction of the flats. Therefore, the 
Appellant does not qualify as a ‘financial creditor’ under 
explanation (i) of Section 5(8)(f) of the IBC. 

The NCLAT examined the clauses of the Agreement 
entered between the Corporate Debtor and the 
Appellant. Clauses 3, 4, 5 and 6 pertain to the Down 
Payment, the assured rate of return of 24% p.a. and the 
right of the Appellant to assign the flat to any of their 
nominees. Clause 7 pertains to the right of the Appellant 
to cancel the booking after the specified period of one 
year. The NCLAT observed that there was no clause 
dealing with the construction of the flats, the stipulated 
time for the construction and completion of the flat, 
penalty to be imposed on the builder in case of delay in 
construction and other related provisions. These are 
inherent to a Builder-Buyer Agreement and necessary to 
protect the interest of the allottee in a housing 
development project. The NCLAT noted that the 
Agreement is structured to protect the investment 
made by the Appellant and the Appellant is only coming 
in the garb of an allottee. Further, the assured rate of 
return of 24% p.a. is very high for a builder to offer to an 

https://ibbi.gov.in/uploads/order/196a55e7ffcedb02a07aec2e30d3ee04.pdf
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allottee, even when the allottee is making the down 
payment. In addition to this, the original petition filed by 
the Appellant for the initiation of insolvency 
proceedings neither contains the date of default nor 
does the Agreement contains any repayment 
scheduled. 

The NCLAT held that a speculative investor acting in the 
garb of an allottee cancels the allotment for no reason 
cannot be provided with the status of Financial Creditor. 
Such an investor is just interested in their investment 
and has no interest in the financial well-being, growth 
and vitality of the Corporate Debtor. 

Comments 
In the instant case, NCLAT gave a balanced opinion with 
the due examination of facts. Since, speculative 
investors are not interested in the possession of flats, 
unlike the allottees, they often misuse the rights of 
allottees. Therefore, to avoid such misuse, the 
protection provided to the allottees under the IBC does 
not extend to speculative investors. In this case, the 
NCLAT perused the terms of the agreement and 
observed that the agreement lacks key elements of a 
Builder-Buyer Agreement. The legislative intervention 
demonstrates no intent to include speculative investors 
under the IBC framework. The current judgement is the 
correct legal position. 
 
“ISHA AKAT 
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The Model Timeline under Regulation 47A of the Liquidation Process is merely 
directory in nature and not a deadline. 

STANDARD SURFA CHEM INDIA PVT. LTD. v. KISHORE GOPAL SOMANI 

Court   National Company Law Appellate Tribunal, New Delhi 
Judgement Dated  February 14, 2022 
Bench    Justice M. Venugopal (J), V. P. Singh (T), Dr Ashok Kumar Mishra (T). 
Relevant Sections NCLT Rules, 2016 - Rule 11, Liquidation Process Regulation, 2016 - Regulation 47A. 

 
Brief Background 
Standards Surfa Chem India Private Limited 
(“Appellant”) was the successful bidder in the auction 
proceedings for the Pondicherry unit. On March 5, 2021, 
the Liquidator issued a letter of intent, stipulating a 90-
day timeline for making the full payment for completing 
the auction proceedings. The provided time was 
supposed to expire on June 3, 2021 but on May 25, 
2021, the Appellant sought an extension in 
conformance with the completion of the auction 
proceedings, under Rule 11 of the NCLT Rules, 2016. The 
listing of the application was delayed, with it finally 
being listed in August 2021. However, the AA dismissed 
the aforementioned application as infructuous. The 
liquidator of the respondent, the Corporate Debtor, 
refused to grant any extension of time for the 
completion of the auction process, despite being 
empowered to do so by the terms of the E-Auction 
Process Information Document governing the auction, 
and also despite him recognising the genuine difficulties 
being faced amidst the pandemic. The liquidator also 
neglected Regulation 47A of the Liquidation Process 
Regulation, 2016, which states that the period of 
lockdown imposed by the Central Government in the 
wake of the COVID-19 outbreak shall not be counted for 
the purposes of computation of the timeline in relation 
to any liquidation process. The present appeal seeks to 
set aside the order passed by the NCLT and the 
consequential letter issued by the liquidator whereby 
the Appellant's bid in the E-Auction for the sale of assets 
of the Corporate Debtor was terminated. 

Issues 
1. Is the NCLT and the liquidator justified in refusing to 
grant an extension to the Appellant without considering 
Regulation 47A of the Liquidation Process Regulation, 
2016? 
2. Whether the Appellant is entitled to the 
exclusion/extension of the time for the period of 
lockdown imposed due to the COVID-19 outbreak, as 
stipulated under Regulation 47A of the IBBI (Liquidation 
Process) Regulation, 2016? 
 
 
 
 

Decision 
The Appellate Tribunal, while setting aside the order 
given by the NCLT, stated that the relevance of  

Regulation 47A in the instant case is doubtful because 
the lockdown was declared by the state of Tamil Nadu 
and not the Central Government. While Regulation 47 
deals with the Model Timeline for the liquidation 
process, it is only directory in nature, and cannot be 
considered a deadline. To substantiate this point, the 
Tribunal also relied on the case of Pioneer Urban Land 
and Infrastructure Ltd. v. Union of India, in which it was 
held that the timeline provided under Sec. 7 of the IBC 
is directory in nature, and in special exceptional 
circumstances, it can be extended. The NCLAT also 
stated that the Regulation acts as a guiding factor to 
complete the liquidation process in a time bound 
manner. Further, it noted that the E-Auction Process 
Information Document provides discretion to the 
Liquidator to extend the timeline. Judicial notice has 
been taken of the impact that COVID-19 has had all 
around the country. In the special circumstances, the 
liquidator ought to seek permission of the AA to extend 
the timeline. However, the AA failed to consider that the 
satisfaction of creditor claims while ensuring asset 
maximisation is the underlying principle of the IBC, and 
it cannot be overridden on account of meagre delays 
induced by a force majeure event. Due to all such 
reasons, the NCLAT concluded by allowing this appeal 
and setting aside the impugned order. 

Comments 
The NCLAT in the present case has succinctly highlighted 
the correct position of law and delivered the judgement 
in consonance with the principles of the IBC, i.e., 
completing the resolution process in a time bound 
manner. The pandemic has definitely posed difficulties 
for many, and by virtue of this pronouncement, the 
Tribunal has clarified various issues such as the 
application of Regulation 47A, its retrospective 
functionality, the amendment brought about by the 
Central Government during the pandemic, and its use in 
the present case.  

“SAMARTH GARG

https://ibbi.gov.in/uploads/order/ee2bd361037f981cc629e7a0ff190e5e.pdf
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An act which is termed as offence within specific provision of Chapter VII of Part-II 
cannot be indirectly dealt with by the Adjudicating Authority by imposing a fine. 

WRITER BUSINESS SERVICES PVT. LTD. & ANR. v. MR. ASHUTOSH AGRAWALA  

Court   National Company Law Appellate Tribunal, New Delhi 
Judgement Dated  February 02, 2022 
Bench    Justice Ashok Bhushan and Dr. Ashok Kumar Mishra 

Relevant Sections  IBC, 2016– Sec. 14, 74, 236. 
 
Brief Background 

The Appellant entered into a Record Management 
Agreement with Corporate Debtor under which ‘M/s. 
Writer Information Management Services’, a division of 
P.N. Writer & Co. Pvt. Ltd., agreed to provide record 
management services to ‘Cox & Kings’ for its record. On 
22.10.2019, the Adjudicating Authority passed an order 
initiating CIRP against Corporate Debtor- ‘Cox & Kings’. 
The Appellant filed its claim of Rs.24,60,525/- against 
the Corporate Debtor. The Respondent was appointed 
as Resolution Professional. 

The Appellant was informed by the Corporate Debtor 
that all charges for CIRP period will be paid in 
accordance with the Code. The Resolution Professional 
asked the appellant undertake packing of certain 
packing requirements. Appellant replied to the RP that 
the outstanding bills have to be paid to the Appellant in 
order to start with activity of packing and addition of 
new cartons. It was also communicated by the Appellant 
that future work shall be undertaken only when advance 
payment is made. The Appellant informed the 
Resolution Professional that they would continue to 
provide service upon receipt of the amount outstanding 
from the Corporate Debtor for the services rendered. 

An application was filed by the Resolution Professional, 
the Respondent before the Adjudicating Authority 
seeking a direction for Appellant to continue providing 
its service to the Corporate Debtor as per terms of the 
Agreement and further Appellant be directed to provide 
all records, information and documents being sought in 
respect of the Corporate Debtor. Another Application 
was preferred by the Resolution Professional praying for 
a declaration that the Respondent is not entitled to any 
payments in terms of the Agreement towards record 
management services and record retrieval services after 
commencement of CIRP of the Corporate Debtor from 
22.10.2019. Direction was also sought for refunding the 
money received by the Appellant from the Corporate 
Debtor. An amount of Rs. 6.22 Crores was also claimed 
towards losses suffered by the Corporate Debtor on 
account of the refusal of the Respondent to provide 
uninterrupted critical services. 

The Appellant has also filed another application where 
the Appellant sought a declaration that the Applicant is  

 

entitled for payment of services and also payment for 
storage charges in advance for the next three years or 
till such further period if the Respondent wishes to 
continue the storage of records. Declaration was also 
sought that in event the Corporate Debtor fails to make 
payment then the Applicant will be entitled to suspend 
all retrievals services till such payment is made by the 
Corporate Debtor. 

The Adjudicating Authority allowed both the 
Applications filed by the RP and dismissed the 
Application filed by the Appellant. Aggrieved by the 
order, two Appellants, Appellant 1 - ‘Writer Business 
Services Pvt. Ltd.’ who claims to be the entity providing 
record management services to the Corporate Debtor 
and Appellant 2 - who was impleaded in the application 
filed by the Resolution Professional as Respondent, filed 

the appeal in the NCLAT. 

Issues 
1. Whether the Adjudicating Authority in exercise of 
jurisdiction under Section 235A can impose a fine of 
Rs.20 Lakh as has been imposed by the impugned 
judgement on the Appellant? 
 
2. Whether Record Management Services are critical 
services within the meaning of Section 14(2A) which 
should not be terminated during the period of 
Moratorium and the Adjudicating Authority is right in 
issuing directions to Appellant to continue to provide 
Record Management Services during CIRP period? 
 
3. Whether the Adjudicating Authority has rightly issued 
direction to the Appellant to refund the amount 
received from the Resolution Professional after 
initiation of CIRP? 

Decision 
The court set aside the order of the NCLT and held that 
the fine imposed by the Adjudicating Authority of Rs.20 
Lakh on the Appellant in exercise of powers under 
Section 235A was beyond jurisdiction. The court stated 
that the allegation on Appellant by the RP was that the 
appellant contravened the Moratorium which 
amounted to an allegation of commission of an offence. 

https://ibbi.gov.in/uploads/order/2022-02-08-103139-pu19z-26414f3846632f4c82d397e67e510d1f.pdf
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The punishment as under Section 74 of the code could 
have been awarded after following the procedure under 
Section 236. An act that is termed as an offence within 
the specific provision of Chapter VII of Part-II could not 
have been indirectly dealt with by the Adjudicating 
Authority by imposing a fine. 

The court in relation with the second issue held that the 
record management services fall within the definition of 
‘critical services’ as referred to in sub-section (2A) of 
Section 14. The court did not find any error in the 
direction issued by the Adjudicating Authority related to 
providing services to the Corporate Debtor. Lastly, for 
the third issue, the Court rejected the direction of the 
NCLT to issue any direction to refund the amount which 
has already been paid by the Resolution Professional for 
the services provided during the CIRP. 
 
 
 

Comments 
Section 235A lays down the punishment where no 
specific penalty or punishment is provided. As it 
encompasses contravention of any of the provisions of 
the Code, Rules and Regulations, it was placed in Part-V 
i.e. under the Miscellaneous head of the Code. In 
furtherance to this, the use of the expression 
‘punishable with fine’ in Section 235A makes it nearer to 
the nature of acts defined in Chapter VII Part II and 
Chapter VII Part-III, Section 235A is not a provision that 
empowers the AA to impose a penalty. By 
acknowledging the same and setting aside the order 
wherein the AA imposed a penalty, the NCLAT has 
correctly tried to maintain the essence of the code. 
 

“MEGHA KAMBOJ 
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Invocation of prior Arbitration Proceedings by Creditor will not bar a creditor from 
initiating CIRP. 

RASHPAL SINGH TODD v. M/S. VOLKSWAGEN FINANCE PVT. LTD & ORS. 

Court   National Company Law Appellate Tribunal –New Delhi Bench 
Judgement Dated  February 10, 2022 
Bench   Justice Anant Bijay Singh, Member (J), and Shreesha Merla, Member (T). 
Relevant Sections Insolvency and Bankruptcy Code, 2016 – Section 5; Section 7 
 
Brief Background 
The appeal was preferred by the director of the M/s. 
Zenica Cars India Pvt. Ltd. (hereinafter “the corporate 
debtor”), who was dissatisfied by the order of NCLT 
Chandigarh Bench decision dated 22nd March 2021, 
which admitted the application under Section 7 of IBC 
filed by Volkswagen Finance Pvt. Ltd. (hereinafter 
“Respondent 1”).  

The corporate debtor is a dealer of cars and was also 
selected by Porsche India as its dealer. Respondent 1 
and Porsche India entered into a preferred Financer 
Agreement to provide a revolving credit facility to the 
corporate debtor, as per which respondent 1 would pay 
for all the cars provided by Porsche India to the 
Corporate Debtor. As per that agreement, the corporate 
debtor needs to pay the loan money and agreed interest 
to respondent 1 from proceeds of sold cars. The 
corporate debtor also executed different facility 
Agreements with respondent 1 for ‘used cars’ 
manufactured by Porsche India. It was alleged by 
respondent 1 that the corporate debtor defaulted in 
making payments under the Facility Agreements and 
hence after sending a legal notice to the corporate 
debtor respondent 1 filed an application under Section 
7 of IBC. 

In NCLAT, the appellant contended that respondent 1 is 
not a ‘financial creditor’ as defined under Section 5 (7) 
of the IBC as there is no ‘financial debt’ under Section 
5(8) of the IBC, since there is no proof of disbursement 
of money from the respondent 1 to Porsche India. The 
appellant also contends that the suit is bad in law as 
Porsche India, which is a necessary party is not joined. 
The appellant highlighted that an arbitration proceeding 
was going on between the corporate debtor and 
Porsche India, which is a sister concern of respondent 1. 
Based on this the appellant contended that respondent 
1 could have filed an application as ‘operational 
creditor’ however they filed an application as ‘financial 
creditor’ being aware that they have previously invoked 
arbitration dispute would amount to ‘pre-existing 
dispute’ as defined under Sections 8 and 9 of the IBC.  

The appellant also contends that the application was 
liable to be dismissed since respondent 1 before filing 

the application invoked Arbitration and has filed a claim 
only against qua guarantor. Thus, the prior invocation of 
the Arbitral proceeding bars respondent 1 from 
initiating proceedings against the corporate debtor. 

On the contrary, respondent 1 relied on M/s. Innovative 
Industries Pvt. Ltd. Vs. ICICI [(2018) SCC 407] to argue 
that the Adjudicating Authority has to be convinced only 
that a ‘Default’ has occurred and that there is a disbursal 
of debt and that in the present case the corporate 
debtor has admitted that it has defaulted in payment of 
credit facility. Respondent 1 further argued that the fact 
that the car is delivered to the corporate debtor is in 
itself proof that the amount is disbursed to Porsche 
India as without such disbursement car cannot be 
delivered. Respondent 1 also argued that the arbitration 
dispute was between Porsche India and the corporate 
debtor which has nothing to do with respondent 1 and 
payment of credit facility. 
 
Issues  
1. Whether the amount claimed to be ‘due and payable’ 
by the first respondent falls within the ambit of the 
definition of ‘Financial Debt’ as defined under Section 
5(8) of the Code? 

 
2. Whether the First Respondent falls within the ambit 
of the definition of ‘Financial Creditor’ as defined under 
Section 5(7) of the Code? 

 
3. Whether the prior invocation of the Arbitration 
Proceedings against the Appellant bars the initiation of 
CIRP against the Company? 
 
Decision 
On the first and the second issue, the NCLAT noted that 
the facility agreement which allowed the corporate 
debtor to use the credit facility was entered between 
the corporate debtor and respondent 1 and that 
Porsche India was not a party to that agreement. The 
NCLAT thus held that the suit is not bad for rejoinder of 
necessary parties as there was no involvement of 
Porsche India in the facility agreement. 

The NCLAT further noted the terms of the facility 
agreement, that respondent 1 would pay to cars 

https://ibbi.gov.in/uploads/order/e4fbe5ef039ca95ed3abb05b1531ad7f.pdf
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delivered to the corporate debtor by Porsche India. The 
NCLAT then relied on the judgement of M/s. Innoventive 
Industries Ltd. Vs. ICICI & Anr. [(2018) SCC 407]  in which 
the Apex Court held that “…in the case of a corporate 
debtor who commits a default of a financial debt, the 
adjudicating authority has merely to see the records of 
the information utility or other evidence produced by 
the financial creditor to satisfy itself that a default has 
occurred…”. The NCLAT thus held that in the present 
case it is evident from facility agreements and 
sanctioned letters that respondent 1 arranged funds on 
behalf of the corporate debtor and thus the respondent 
is a ‘financial creditor’. The NCLAT further clarified that 
merely because there is no Bank Statement filed to 
show direct physical disbursement of money from the 
bank account of the Lender to the bank account of the 
Corporate Debtor, it cannot be said that the amount 
claimed does not have the essential ingredients of a 
‘Financial Debt’ as defined under Section 5(8) of the IBC. 
Thus, the NCLAT held that the amount claimed to be 
‘due and payable’ by the first respondent falls within the 
ambit of definition of ‘Financial Debt’ as defined under 
Section 5(8) of the IBC and hence the respondent is a 
‘financial creditor’ as defined under Section 5(7) of the 
IBC. 

The NCLAT replied to the contention of the appellant 
that respondent 1 could have filed an application as 
‘operational creditor’ by relying on the judgement of 
M/s. Consolidated Construction Consortium Limited Vs. 
M/s. Hitro Energy Solutions Private Limited, in which the 
Apex Court relied on Swiss Ribbons (P) Ltd. v. Union of 
India, [(2019) 4 SCC 17] in which the Apex Court 
highlighted characteristics of a financial creditor which 
are that the financial creditor generally enters into a 
financial contract and the liability of debtor is based on 
financial contract, the Credit Limit/Loan/Sanction by 
financial creditor includes specific interest components 
and time periods, the loan contract is secured; the credit 
facility, involving large sums of money, extended by the 
lender enables the Dealer/Corporate Debtor to operate 
its business; the Agreements entered into between the 
parties have specified repayment schedule and defaults 
entitle the Lender to recall the Agreement and most 
importantly a financial creditor is involved right from the 
beginning in funding the Dealer/Corporate Debtor in 
setting up its business. The NCLAT observed that the 
financial relationship between the parties satisfies the 
ingredients and hence respondent 1 is a ‘financial 
creditor’. 

On the third issue, the NCLAT noted the definition of 
“co-extensive” from Pollock and Mulla on Indian 
Contract and Specific Relief Act, 10th End., at p. 728 
which is “A surety’s liability to pay the debt is not 
removed by reason of the creditor’s omission to sue the 

principal debtor”. The NCLAT further referred to State 
Bank of India Vs. V. Ramakrishnan [(2018) 17 SCC 394], 
in which the Apex Court held that “The scheme of 
Sections 60(2) and (3) is thus clear – the moment there 
is a proceeding against the corporate debtor pending 
under the 2016 Code, any bankruptcy proceeding 
against the individual personal guarantor will, if already 
initiated before the proceeding against the corporate 
debtor, be transferred to the National Company Law 
Tribunal or, if initiated after such proceedings had been 
commenced against the corporate debtor, be filed only 
in the National Company Law Tribunal”. The NCLAT also 
referred to State Bank of India Vs. Athena Energy, in 
which the NCLAT held that “We are also of the view that 
simultaneously remedy is central to a contract of 
guarantee and where Principal Borrower and surety are 
undergoing CIRP, the Creditor should be able to file 
claims in CIRP of both of them……We are unable to 
agree with the arguments of Learned Counsel for 
Respondent that when for the same debt, the claim is 
made in CIRP against Borrower, in the CIRP against 
Guarantor the amount must be said to be not due or not 
payable in law”. Thus, the NCLAT relying on these 
judgements held that prior initiation of Arbitration 
Proceedings against the ‘Personal Guarantor’ by the 
Manufacturer does not bar the ‘Financial Creditor’ from 
subsequently filing an Application under Section 7 of the 
IBC. 
 
Comments 
In the present case, the NCLAT has reaffirmed the 
established principle that the creditor only needs to 
prove that there is an existing financial debt and a 
‘Default’ has happened for an application under Section 
7 of IBC. The NCLAT also reaffirmed the principle that 
the liability of corporate debtors and guarantors are co-
existing. The NCLAT in its judgement also reflected the 
intention of the legislature while enacting Section 60 of 
the IBC and the IBC itself that it allows simultaneous 
remedy and an application against the guarantor 
claiming debt amount is in no way means that the 
creditor has forfeited its right against the corporate 
debtor. Thus, the NCLAT held that previous arbitration 
proceedings against the guarantor in no way bar the 
creditor from initiation CIRP against the CD. The NCLAT 
also point out the difference between facts of Anuj Jain, 
IRP for Jaypee Infratech Limited Vs. Axis Bank & Ors. and 
the present case, that in the former the debts in 
question are in the form of third-party security and 
hence cannot be called ‘Financial debt’ while in latter 
there is actual disbursement of money by Creditor to 
Porsche India on behalf of the corporate debtor and 
hence can be called ‘Financial Debt’. 

“GAURAV BALPANDE 
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The role of the Adjudicating Authority is not formal or mechanical but to scrutinise 
the Resolution Plan and examine whether it meets the requirement of all the 
stakeholders and if it is in conformity with the provisions of the IBC. 

DR. PERIASAMY PALANI GOUNDER v.  MR RADHAKRISHNAN DHARMARAJAN RESOLUTION 
PROFESSIONAL APPU HOTELS LTD. & ANR. 

Court   National Company Law Appellate Tribunal, Chennai Bench 
Judgement Dated  February 17, 2022 
Bench   Justice M. Venugopal [Member (Judicial)], Mr. V. P. Singh [Member (Technical)] 
Relevant Sections Insolvency and Bankruptcy Code, 2016 – Sec. 30(2), 32, 35, 61(3)  
 
Brief Background 
The appeals had been filed in the NCLAT against a 
common impugned order, passed by the NCLT, Chennai 
Bench, whereby the AA had approved the Resolution 
Plan for the revival of Appu Hotels Limited (the 
“corporate debtor”) and had passed an order initiating 
the corporate insolvency resolution process (CIRP).  

The appellant in the Company Appeal No. 164 & 219 of 
2021 is the Director of the corporate debtor, M/s Appu 
Hotels Limited, subjected to the CIRP based on the 
application of the “financial creditor”, namely, the 
Tourism Finance Corporation of India Limited (TFCIL). 
The appellant, moving the NCLAT, alleged that the 
whole resolution process was vitiated by numerous 
statutory violations of the IBC. It was contended that the 
valuation of the corporate debtor was done in utter 
violation of the statutory mandates, as a result of which, 
the CoC was deceived into approving the resolution plan 
submitted by Respondent, M.K. Rajagopalan, thereby 
allowing him to acquire the assets of the corporate 
debtor for a price less than 25% of the actual market 
value.  

Further, the appellant contended that the interim 
resolution professional (IRP) implemented the IBC 
process at the peak of the COVID-19 pandemic, during 
lockdowns of hotels and other business travel channels, 
and the inability of the Company to raise fresh funds to 
settle the dues of the secured creditors. Moreover, the 
notice for the first CoC meeting was given three days 
prior to the meeting, which was in blatant disregard to 
Regulation 19(1) of IBC, which mandates that at least a 
five day’s notice must be given before a CoC meeting. 
The valuation of the non-core assets was also not in 
compliance with Regulation 35(1)(a) of IBC since only 
the core assets of the Corporate Debtor were valued, 
and the non-core assets were not appropriately valued. 
It was further contended that, as per Regulation 35(2) of  

IBBI Regulations, 2016, the fair and liquidation values 
had to be provided to the member of the CoC upon 

receipt of resolution plans, which was not done as 
admitted by the resolution professional. In addition, the 
invitation to submit the Expression of Interest was 
beyond the 75 days envisaged under Regulation 
36A(2)(iii). Based on the above, it was contended that 
the CIRP has been conducted in contravention to the 
IBBI Regulations as well as the IBC. The appellant stated 
that he was ready to pay all the financial creditors, 
operational creditors and unsecured financial creditors, 
for which M/s. Deutsche Bank and Saveetha Institute of 
Medical Sciences, had come forward to extend a loan of 
Rs. 350 cr. to the corporate debtor. The contentions in 
appeal 176 and Appeal 218 are the same, whereby the 
appellants are a listed company in the BSE and an NRI 
shareholder of the corporate debtor according to whom 
the current resolution plan is discriminatory as it denies 
payments to the appellant because of it being a related 
party. It does not provide any payment for the 
shareholders either.  

The Respondents denied all these allegations and 
contended that they have complied with IBC provisions 
and the IBBI Regulations. They argued that the legal 
contentions raised by the appellant were factually and 
legally incorrect and therefore, the appeal should be 
dismissed. 

Issues  
1. Whether the approved resolution plan contravenes 

Sec. 30 (2) and Sec. 61(3) of the IBC? 
 

2. Whether the approved resolution plan is 
discriminatory in nature? 

 
Decision 
The Tribunal found that the approved resolution plan is 
in contravention of Sec. 30(2) of the IBC, stating that a 
valuation consisting of mere naked values without a 
detailed report is not valid. It was further held that the 
AA’s observation that a statutory provision regulating a 
matter of practice or procedure will generally be read as 
directory rather than mandatory, is incorrect. 

https://ibbi.gov.in/uploads/order/6391640d509ac994af26ec480a8b012a.pdf
https://ibbi.gov.in/uploads/order/6391640d509ac994af26ec480a8b012a.pdf
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Compliance with statutory requirements in regulating a 
matter of practice and procedure is mandatory. 

It was also found that there was a material irregularity 
in the exercise of powers by the resolution professional 
during the CIRP. Therefore, the approval of the 
resolution plan by the AA cannot be treated as valid 
under Sec. 31(1) of the IBC. 

Further, the Tribunal declared that the claim of the 
related financial or operational creditors, cannot be 
discriminated against from the unrelated financial or 
operational creditors. 

Finally, it stated that the submissions projected on 
either side require a detailed rumination and granted 
the respondents two weeks’ time to file detailed replies 
against the appeal, while staying the implementation of 
the NCLT order. 

Comments 
The judgement in question is a welcome one. The 
Tribunal, by staying the order of NCLT, provided justice 
to the corporate debtors, related parties and the various 
shareholders. The NRI shareholders had invested their 
hard-earned money, including their pension funds and 
lifelong savings, and the resolution plan had not 
provided any payment for them. Moreover, the 
resolution plan was implemented in the peak of COVID-
19 pandemic, owing to which the debtor was unable to 
settle the dues. Allowing such a plan to be implemented 
would have been a violation of the principles of natural 
justice. 

The decision also emphasises that equitable treatment 
of creditors is “equitable treatment” only within the 
same class. The Tribunal is a creature of statute, and it 
cannot dilute the statutory compliances through 
interpretation. The resolution plan should not be 
violative of the IBC as well as Article 14 of the 
Constitution.  

“RADHIKA VERMA 
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Properties proposed to be sold under SARFAESI cannot be transferred to the 
purchaser if CIRP commences. 

PUNJAB NATIONAL BANK v. AMRIT HATCHERIES PVT. LTD. AND ORS. 

Court   National Company Law Appellate Tribunal 
Judgement Dated  February 14, 2022 
Bench   Mr. M. Venugopal, J. and Dr. Ashok Kumar Mishra (Technical) 
Relevant Sections Insolvency and Bankruptcy Code, 2016 – Sec. 14, Sec. 60, Sec. 238; SARFAESI Act – Sec. 13. 
 
Brief Background 
A batch of appeals seeking interrelated reliefs were filed 
by the Appellants against the order of NCLT Kolkata. 

In terms of the factual backdrop, CIRP was initiated by 
an operational creditor Mangturam Noranglal against 
corporate debtor Amrit Hatcheries Pvt. Ltd. Two 
properties were mortgaged to financial creditor Punjab 
National Bank (“PNB”), who had 83% voting share in the 
CoC. One of the properties in Howrah was allegedly sold 
by PNB via e-auction to Haldiram Incorporation Pvt. Ltd. 
before the commencement of CIRP and a ‘sale 
certificate’ under SARFAESI Act was also issued. The 
property in Bankura, on the other hand, was finalised to 
be sold to Skylark Feed Pvt. Ltd. before the 
commencement of CIRP, but the full payment had not 
occurred. Only the bid amount was paid. In both cases, 
the corporate debtor did not exercise the right of 
redemption available to it. On commencement of CIRP, 
the IRP took possession of the property in Howrah and 
refused to hand over physical possession back to PNB. 
[Proceedings in this regard were initiated before the 
Debt Recovery Tribunal (“DRT”) by the corporate 
debtor, wherein it prayed for an  injunction against the 
sale of Howrah property during the moratorium 
imposed by Sec. 14. However, after the commencement 
of CIRP, the RP did not appear in any proceedings, and 
so the case was dismissed for want of prosecution. 

When the matter went to the NCLT, it held 
unambiguously that both the properties are assets of 
the corporate debtor because the sales by way of e-
auction were illegal, and since no resolution plan was 
received, liquidation was to commence. Thus, the 
incoming Liquidator was directed to take possession of 
both properties from the so-called purchasers and 
include them in the Liquidation estate. 

The aforesaid decision was appealed by various parties 
before the NCLAT, which were thus disposed of through 
a common judgment. 

Issues  
1. Was the sale of the Howrah property validly executed 
under the provisions of the SARFAESI Act and Transfer 

of Property Act? Did the Liquidator have the right to 
obtain possession of the property? 

 
2. Did the Liquidator have the right to obtain possession 
of the Bankura property, given that the sale certificate 
was issued after the commencement of CIRP? 
 
Decision 
Two individual opinions were issued in the order – an 
assenting and dissenting opinion respectively. The first 
assenting opinion examined various judgments to note 
that certain compliances are necessary to affect any 
‘sale’, and that the provisions of the IBC assume 
supremacy by virtue of Sec. 238. Therefore, the 
moratorium under Sec. 14 would be applicable over 
competing provisions in other legislations. With respect 
to the Howrah property, it was held that since the case 
before the DRT was dismissed and the fate of the sale 
was subject to the outcome of the case, the sale 
certificate was without any registration and in violation 
of commitment at the DRT. Additionally, even though 
the sale certificate was claimed to be issued prior to 
CIRP, the same was not made available to the CoC. The 
Bankura property’s sale certificate was issued post 
commencement of CIRP, meaning the provisions of the 
IBC are to assume precedence. Thus, the order of the 
NCLT directing the Liquidator to take possession of both 
properties was correct in law. 
The dissenting opinion differed on the question of the 
sale of Howrah property. The member noted that the 
sale of the property was confirmed, along with the issue 
of sale certificate, prior to the commencement of the 
CIRP. Thus, the RP did not have the authority to assume 
possession of the property. Furthermore, the NCLT 
lacked the authority to direct the RP to assume 
possession of a property sold under the provisions of the 
SARFAESI Act. This was also because according to newly 
amended Section 13(8) of the SARFAESI Act, the 
borrower’s right of redemption remains unless the same 
is voluntarily waived when prescribed conditions are 
not. In the instant case, despite multiple opportunities 
since 2018, the corporate debtor did not exercise its 
right of redemption or complete the necessary 
formalities. Additionally, the requirement of a sale 
certificate is absent within the SARFAESI Act – making 
the second order of the NCLT directing possession to the 

https://ibbi.gov.in/uploads/order/cd7987100d11d99bdd6a02644339d95a.pdf
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Liquidator to be contradictory to its first order 
recognising the validity of the sale. 

The member noted that ‘possession’ of both properties 
took place under Rule 8 of the SARFAESI Rules prior to 
the imposition of moratorium. Furthermore, since a sale 
certificate is not required, there is no distinction 
between ‘symbolic’ and ‘actual’ possession indicating 
that either of them would suffice as ‘possession’ under 
the SARFAESI regime. Therefore, the NCLT had no 
jurisdiction under Sec. 60(5) of the IBC to step into a 
transaction initiated under a different legal regime and 
prior to commencement of CIRP. The moratorium under 
Sec. 14 is also inapplicable. The member also noted that 
no relief was sought with respect to the Bankura 
property that required redressal. 
 
Comments 
The assenting opinion propagates an incorrect position 
of law as it does not correctly analyse the confluence 
between the IBC and SARFAESI regimes. Secured 
creditors are provided separate legal rights under the 
SARFAESI regime to enforce their security interests, 
such as the power to sell property through a public 
auction. These legal rights are available regardless of the 
IBC regime, and can be invoked at any time prior to 
commencement of CIRP. The two regimes cannot 

overlap unless invoked together – in which case Sec. 238 
will ensure that rights under the IBC prevail over the 
SARFAESI regime. In the instant case, procedural 
formalities under the SARFAESI regime (notice by a 
secured creditor to the corporate debtor informing 
them of the sale, coupled with issuance of sale 
confirmation notice) were completed before the 
commencement of CIRP. Therefore, the assenting 
opinion’s observations on the overriding effect of the 
IBC regime are incorrect and the moratorium is 
inapplicable to the sold properties. The Liquidator could 
not have obtained possession of properties that did not 
‘belong’ to the corporate debtor when CIRP was 
initiated. 

Additionally, such a position hampers the rights of 
creditors by reducing legitimate remedies available to 
them under other legal regimes. The intention of the IBC 
was to create a creditor-centric regime, so 
interpretations that hamper such rights run contrary to 
the principles upon which it was enacted. Thus, the 
principles within the dissenting opinions provide the 
correct legal position and analysis.  

“PARINA MUCHHALA 
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NCLT PRONOUNCEMENTS 
 

A Promissory note comes under the category of any similar instrument, and hence it 
will come under the purview of financial debt. 

M/S VINTAGE FOOTWEAR PRIVATE LTD. v. WORLD BUSINESS SOLUTION PVT LTD. 

Court   National Company Law Tribunal, New Delhi, Bench-V 
Judgement Dated  January 31, 2022 
Bench   Justice Abni Ranjan Kumar Sinha (J), Justice Avinash K. Shrivastava (T) 
Relevant Sections Insolvency Bankruptcy Code (Hereinafter IBC), 2016- Sec. 5, Sec. 7; Negotiable Instrument Act, 

1881- Sec. 4, Sec. 13 
 
Brief Background 
The applicant in this case had advanced a loan of Rs. 
1.77 crores to the corporate debtor. The dispute arose 
from the default in payment of the promissory note. The 
applicant, via its counsel, made the submission that the 
board resolution documenting the loan of Rs. 1, 
77,46,750/- is with the corporate debtor. However, the 
applicant had submitted that the above-mentioned 
debt was confirmed on the balance sheet of the 
corporate debtor and the proof of the same was 
attached to the petition. Further, the applicant submits 
that there were two cheques issued which 
acknowledged his debt, but the same was returned via 
a bank memo remarked as having insufficient funds. 
 
Issues 
1. Whether the amount claimed under promissory note 
comes under the definition of financial debt? 
2.Whether the Board of Directors of the corporate 
debtor was authorised to borrow the loan from the 
applicant or not? 
 
Decision 
As for the first issue at hand, the Adjudicating Authority 
(Hereinafter AA) answered the question positively. As 
per Sec. 5 (8) of the IBC, a financial debt includes any 
amount raised pursuant to any note purchase facility or 
any similar instrument. 

 
A promissory note is defined under Sec. 4 of the 
Negotiable Instruments Act, 1881 (Hereinafter NIA) as 
an instrument in writing to pay a certain sum of money 
to a certain person or to the bearer of the instrument. 
This, read with Sec. 13 of NIA, which states that “a 
negotiable instrument means a promissory note, bill of 
exchange, or cheque payable either to order or to 
bearer,” makes it clear that a promissory note comes 
under the category of any similar instrument, and hence 
it will come under the purview of financial debt under 
the IBC. 

 
The AA give due consideration to the balance sheet and 
the two dishonoured cheques submitted by the 
applicant and was of the view that there was a default 
in payment of debt. Accordingly, the Tribunal directed 
for a notice to be issued upon the Respondent. 
 
Comments 
The IBC defines a ‘financial creditor’ as any person to 
whom financial debt has been legally assigned or 
transferred. Thus, acknowledging debt from various 
financial instruments under the IBC becomes 
imperative. This pronouncement is not one with many 
complexities, but even in its simplicity, it has succinctly 
clarified the applicability of a promissory note as an 
instrument for the financial debt. Further, as the 
conjoint reading of the provisions had specifically aided 
in reaching the conclusion, it portrays the holistic 
approach taken by the AA. 

 
 “JYOTIKA RAICHANDANI 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

https://ibbi.gov.in/uploads/order/5b86fb7f1a493f6d8f5dad59f5018dda.pdf
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The sine qua non for exercising the residuary power under Sec. 60 (5) of the IBC is 
that the “question” must arise either out of or in relation to the corporate debtor or 
corporate person. 

PRUDENT ARC LTD. v. INDU TECHZONE PVT. LTD. 

Court   National Company Law Tribunal, Hyderabad 
Judgement Dated  February 7, 2022 
Bench   Dr. Venkata Ramakrishna Badrinath Nandula [Member (Judicial)] and Veera Brahma Rao  
    Arekapudi [Member (Technical)] 
Relevant Sections Insolvency and Bankruptcy Code, 2016 (hereinafter IBC)- Sec. 7, and Sec. 60(5) 

 
Brief Background 
The present petition has been filed under Sec. 7 of the 
IBC by the financial creditor to initiate CIRP against the 
corporate debtor. In the present case, the corporate 
debtor had availed the term loan facility of 60 crores. 
Subsequently, the corporate debtor entered into a 
‘Common Rupee Loan Agreement’ with a composite 
term loan of 160 crores. The financial creditor, i.e., IDFC 
Limited, had assigned all its rights, title, benefits, and 
debts due to Edelweiss Asset Reconstruction Limited 
under a valid agreement. The petitioner argued that the 
corporate debtor had failed to pay his dues. In addition 
to this, the corporate debtor didn’t comply with its 
credit facility obligations, and due to this, the loan 
account of the corporate debtor has declared a non-
performing asset (NPA) on October 13, 2013. 

 
On the other hand, the corporate debtor filed a counter 
arguing that the assignment of the loan has not been 
intimated to them and that without a Deed of 
Adherence, a new lender, whether by induction or 
assignment, can’t become party to the ‘Rupee Loan 
Agreement.’ The respondent agreed that they had 
availed of the loan of 60 crores, but they argued that the 
loan was availed by IDFC Limited, and the petitioner was 
not entitled to receive the loan repayment as they were 
not a party to the Assignment Agreement. Furthermore, 
the respondent argued that under the Rupee Loan 
Agreement, before assigning a loan, the consent of the 
corporate debtor is mandatory, which is not taken in the 
present case. 
 
Issues 
i.  Whether this Tribunal, under its residuary power 
contained in Sec. 60 (5) (C) of IBC, entertains the plea of 
legality or otherwise of the Assignment of debt in favour 
of the Petitioner? 
ii. Whether the documentary evidence furnished with 
the application shows that a debt is due and payable and 
has not been paid by the corporate debtor? 
 
 
 

Decision 
i) On the question of residuary power contained in Sec. 

60(5) of IBC 

The Tribunal believed that Sec. 60 (5) of the IBC clearly 
states that in order to exercise the residuary power as 
stated above, any question of priorities or any question 
of law or facts should arise out of or in relation to the 
corporate debtor’s or corporate person’s insolvency 
resolution or liquidation proceedings under the IBC. 
Thus, the “question” must arise out of or in relation to 
a corporate debtor or corporate person as a sine qua 
non for exercising the residuary power. Furthermore, 
the Tribunal ruled that the acquisition of rights or 
interests in a financial asset by an Asset Reconstruction 
Company is provided under Sec. 5 of the SARFAESI Act, 
2002. 

The Tribunal, while relying on the judgement of Tata 
Consultancy Services Ltd. v. Vishal Ghisulal Jain [Civil 
Appeal No. 3045 of 2020; 2022 (1) RCR (Civil) 175], ruled 
that it was an independent agreement between the 
asset recovery company and the secured creditor under 
the provisions of the SARFAESI Act. The question of the 
legality of the assignment arose neither out of nor 
concerning the corporate debtor’s insolvency resolution 
proceedings. Thus, the Tribunal, while rejecting the 
corporate debtor’s plea, held that the so-called 
“question” raised by the corporate debtor is 
unquestionably unrelated to the corporate debtor’s 
insolvency resolution herein and invariably falls outside 
the scope of Sec. 60 (5) IBC. 

ii) On the question that documentary evidence 
furnished with an application can show that a debt is 
due and payable or not 

The Tribunal reiterated the reasoning behind the above 
issue and held that there is an ex-facie existence of 
financial debt and it has defaulted by the corporate 
debtor, and this case is pertinent to the initiation of CIRP 
against the corporate debtor. As a result, the Tribunal 

https://ibbi.gov.in/uploads/order/5e40358a0d3c0ffa077c1d231fb5b4b4.pdf
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granted the application under Section 7 of the IBC, and 
a moratorium was imposed under Section 14 of the IBC. 

Comments 
The provisions of the SARFAESI Act clearly allow the 
transfer of the agreement, and it is nowhere mentioned 
that the consent of the corporate debtor is necessary. 
Adding to this, in the present case, the question of law 
does not arise out of or in relation to a corporate debtor 
or corporate person, which is essential for exercising the 
residuary power under the provisions of the IBC. Thus, 
the Tribunal aligns with the provisions of the Act and 
rejects the contention of the corporate debtor, as the 
provisions of the SARFAESI Act also affirm that the 
consent of the corporate debtor is not necessary for the 
transfer of assignment, and Edelweiss Asset 
Reconstruction Limited has all the rights to collect the 
debt from the corporate debtor. 

 
“ANUBHAV SINGH 
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Co-operative societies are not considered corporate persons under the Insolvency 
Process. 

THE SOLAPUR DIST. CENTRAL CO-OPERATIVE BANK LTD. v. SANGOLA TALUKA SAHAKARI SAKHAR 
KARKHANA LTD. 

Court   National Company Law Tribunal, Mumbai Bench-III 
Judgement Dated  February 4, 2022 
Bench   Mr H.V. Subba Rao (Judicial Member), Mr Rajesh Sharma (T) 
Relevant Sections The Insolvency and Bankruptcy Code, 2016 (Hereinafter IBC) – Sec. 7, Sec. 3(7) and Sec. 2(d). 

Brief Background 
The respondent is a co-operative society registered 
under the Maharashtra Co-operative Societies Act, 
1960. The financial creditor has filed this petition under 
section 7 of the IBC to initiate Corporate Insolvency 
Resolution Process (Hereinafter CIRP) against the 
corporate debtor, claiming default of Rs. 8339.66/-
Lakhs. The corporate debtor had taken up credit 
facilities for a total of Rs. 8236.25 Lakhs, out of which Rs. 
1336.23 lakhs were disbursed by a consortium of banks, 
and the rest was provided by the petitioner. 

Upon a default by the corporate debtor, legal action was 
initiated by the financial creditor under the provisions of 
the Maharashtra State Co-operative Societies act, 1960, 
and he had obtained a recovery certificate against a few 
credit facilities availed by the corporate debtor. 
Subsequently, the corporate debtor appealed against 
the aforementioned order and it was set aside by the 
Maharashtra State Co-operative Appellate Court on the 
condition that a certain amount is deposited by the 
corporate debtor within two months from the date of 
the order. Further, upon failure of the deposit of the 
said amount, the leader of the Consortium for a 
Restructured the term loan, Maharashtra State Co-
operative Bank, initiated an action against the corporate 
debtor under the Sarfaesi Act, 2022. Subsequently, the 
corporate debtor filed an SLP, which is pending in the 
Hon’ble Supreme Court. As a result, the financial 
creditor had filed this petition to initiate CIRP against 
the corporate debtor. 

Issues 
1. Whether the petition filed by the financial Creditor 
under Sec. 7 of the Code is well within the limitation? 
2. Whether the petition filed by the financial creditor 
under Sec.7 of the Code is maintainable under the 
provisions of the IBC? 

Decision 
With respect to the first issue, the NCLT observed that 
the financial creditor had filed an additional affidavit 
dated November 11, 2019, wherein an audited financial 
statement of the corporate debtor, as of March 31, 

2018, was provided, which showed that the loan 
provided to the corporate debtor was still due. Thus, the 
NCLT held that the financial creditor had provided 
sufficient and relevant documents and that the present 
petition is within the period of limitation. 

With respect to the second issue, the NCLT relied on the 
judgement of the Hon’ble NCLT in the matter of Asset 
Reconstruction Company (India) Ltd. v. Mohammadiya 
Educational Society . The issue, in this case, was whether 
a society registered under the Societies Registration Act 
would fall under the definition of “Corporate Person” 
under the IBC. The NCLAT, in this case, had dismissed 
the appeals and held that the co-operative society 
would not fall under the definition of “Corporate 
Person” under the IBC. The NCLT also highlighted that 
the Central Government had issued various notifications 
with respect to CIRP of corporate debtors and personal 
guarantors, etc. However, no such notification was 
issued with respect to the CIRP of the co-operative 
Societies. In view of this and the judgement of the 
Hon’ble NCLAT, the NCLT held that the corporate 
debtor, being a co-operative society registered under 
the Maharashtra State Co-operative Societies Act, 1960, 
would not come under the purview of the IBC and thus 
it is not admissible to initiate CIRP against the corporate 
debtor. Hence, the NCLT dismissed the petition filed by 
the financial creditor under Sec. 7 of the IBC. 

Comments 
The NCLT in this case has rightly dismissed the petition. 
The NCLT has rightly highlighted the correct position of 
the law on both issues. With respect to the first one, it 
was rightly observed that there was an 
acknowledgement before the lapsation of the limitation 
period for these suits. With respect to the second issue, 
it is a settled position of law that corporate persons 
under the insolvency process do not include co-
operative societies. Thus, the said judgement is in line 
with the well-settled precedents on both questions of 
law.  
 
“ANAND BHOMA 

https://ibbi.gov.in/uploads/order/df91f5b6820b92c852d2a46e30081ddd.pdf
https://ibbi.gov.in/uploads/order/df91f5b6820b92c852d2a46e30081ddd.pdf
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Merely holding a ‘decree’ against a Corporate Debtor would not entitle an Applicant 
to file an Application under Section 7 of the IBC  

SUNITHA VENKATESH v. ORAGADAM CITY DEVELOPERS PVT. LTD. 

Court    National Company Law Tribunal Division Bench – II, Chennai 
Judgement Dated  February 11, 2022 
Bench   Justice (Retd.) S. Ramathilagam (J), Anil Kumar B, (T) 
Relevant Sections Insolvency & Bankruptcy Code, 2016 – Sec. 2,3,5,7 

Brief Background 
Applicants Ms. Sunitha Venkatesh (Financial Creditor – 
I) and Mrs. Anitha Arun (Financial Creditor – II) filed an 
application to initiate CIRP, declare moratorium and 
appoint IRP against Oragadam City Developers Pvt. Ltd. 
(Corporate Debtor) under Section 7 of the IBC, 2016 
read with Rule 4 of the Insolvency & Bankruptcy Rules, 
2016. 

It was argued that a claim was filed before the Tamil 
Nadu RERA for refund of the amount paid towards 
purchase and construction of the row house, with 
interest, compensation and cost. The total amount due 
was Rs. 45,02,170/-. Another similar claim was filed 
before the Tamil Nadu RERA and the total amount due 
calculating the interest was Rs.44,10,989/-. It was 
further argued that the order of the Adjudicating officer 
of the RERA has been given force of a ‘decree’, making 
the applicants ‘decree holders’ entitled to enforce the 
said decree and under Sec. 3(10) of the IBC. The apex 
court’s decision in Dena Bank v. C. Shivakumar Reddy 
and another [(2021) 10 SCC 330], where the decree 
holder was entitled to file an application under Sec. 7 of 
the IBC was cited in support. 

The corporate debtor argued that the claim would not 
fall under the definition of ‘financial debt’ as mentioned 
in Section 5(8) of IBC, 2016. Further, the applicants 
cannot be treated as ‘decree holders’ as enumerated in 
the definition of ‘creditor’ as per Sec. 3 (10). The 
applicants had also not filled any application before the 
Adjudicating Officer of RERA for the enforcement of the 
said order and therefore the said order cannot be 
treated as a decree making the present application non 
maintainable.  

Issues 
Whether the applicant is entitled to maintain the 
application filed under Section 7 of the IBC, 2016 on the 
ground of being a ‘decree holder’?  
 
Decision 
The Tribunal took a deep and thorough look at the 
definition clause of the IBC. They were of the opinion 
that the applicant should qualify to be a ‘Financial 
Creditor’ in respect of Corporate Debtor. The mere fact 

of holding a ‘decree’ against a Corporate Debtor would 
not entitle an applicant to file an application under 
Section 7 of IBC, 2016 to initiate CIRP. A decree holder 
as per Sec. 3 910) is only a ‘creditor’ and in order to 
maintain an application under Sec. 7 of IBC, 2016 the 
‘creditor’ should qualify to be a ‘financial creditor’ as 
defined under Sec. 5(7) of IBC, 2016. 

The bench referred the Sushil Ansal v. Ashok Tripathi 
and Others [2020 SCC Online NCLAT 680] case where an 
identical issue was at question. Comparing this case with 
the present case, the bench was of the opinion that in 
the present case the application for initiating CIRP is 
required to satisfy the provisions of Sec. 7(1). This is 
because there was no disbursement of consideration 
against the time value of money. In the present 
application, it can be observed from the records that no 
documents were filled by the applicant to satisfy the 
minimum threshold limit as laid down in the second 
proviso to Sec. 7(1). The bench decided to reject and 
dismiss this application filed under Section 7 of the IBC, 
2016. 

Comments 
The judgement passed by the bench in this matter is 
correct and apt. There are implications of adding 
‘decree holder' to the definition of ‘financial creditor’, it 
makes IBC more of a recovery mechanism as opposed to 
its aim of being a framework for insolvency resolution. 
It makes any and all transactions to be independently 
proved to be financial debt, without that a decree 
holder cannot become a ‘financial creditor’ because the 
purpose of a decree is to decide the QUANTUM of debt 
and not its NATURE. Thus, the intention of the 
legislature is evident from the express exclusion of its 
term from the ambit of Section 3(10) of the IBC, 2016. 
The Apex court in the Mobilox innovation Private 
Limited v. Kirusa Software Private Limited [(2018) 1 SCC 
353] has held that IBC, 2016 is not intended to be 
substituted to a recovery forum, and therefore this case 
is in line with this judgement and other similar rulings of 
the NCLAT.  
 
 “OMKAR CHAUDHARI 
 
 

https://ibbi.gov.in/uploads/order/e691ebd9925a9a98de08d05ef2fcd7b8.pdf
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Occurrence of default does not necessarily lead to initiation of CIRP 

VIJAY DURGA GREEN FIELD. LTD. V. CANARA BANK 

Court   National Company Law Tribunal, Amaravati Bench 
Judgement Dated               January 18, 2022 
Bench   Justice Teleaprolu Rajani (J) 
Relevant Sections IBC, 2016 – Sec. 3 (12); Sec. 7. 
 
Brief Background 
An application under Sec. 7 of the IBC was filed by the 
Canara Bank (Financial Creditors) against M/s Vijaya 
Durga Green Fields Pvt. Ltd. (Corporate Debtor) to 
initiate Corporate Insolvency Resolution Process (CIRP) 
on account of default in repayment of instalments and 
interest. 

 In the present factual matrix, Corporate Debtor is 
engaged in cotton lint trading activities. The Financial 
Creditor sanctioned a term loan of Rs.8 Crores to the 
Corporate Debtor and hypothecation documents were 
executed by the Corporate Debtor which was later 
defaulted. The Corporate Debtor filed counter denying 
the facts stated in the Application that the Corporate 
Debtor initially availed fund and non-fund based credit 
facilities and working capital limits of Rs.8 Crores from 
Central Bank of India. The Canara Bank (Financial 
Creditor) after observing the creditworthiness and 
performance of Corporate Debtor, proposed to take 
over the loan account of Corporate Debtor from Central 
Bank of India on the assurance that they would enhance 
the limits of the term loan amount at a lower interest 
rate than the Central Bank of India. Believing the same, 
the Corporate Debtor gave its consent. As a result, the 
Financial Creditor took over the loan accounts of 
Corporate Debtors from the Central Bank of India. 

Contrary to the assurance, the Financial Creditor 
sanctioned Rs.8 Crores as working capital limits, the 
Financial Creditor did not enhance the working capital 
limits as agreed upon, for which the Corporate Debtor 
took a serious objection making a note of that the 
Financial Creditor has violated its assurance given while 
taking over loan account from Central Bank of India. As 
the present working capital limit is not sufficient to meet 
the operational needs and daily operations to execute 
work orders on hand, the Corporate Debtor submitted a 
proposal to the Financial Creditor for enhancement of 
working capital limits to meet the working capital. But 
the Financial Creditor rejected the proposal of the 
Corporate Debtor. 

Issues 
Whether there is a default committed by the Corporate 
Debtor in terms of Section 3 (12) of IBC, 2016. 
 

 
Decision 
The tribunal observed that the default of debt was 
undisputed in this case. But whether the said default 
would amount to default in the light of provisions of IBC 
and whether it would entitle the Financial Creditor to 
seek for initiation of CIRP, was the primary question for 
consideration. 

The facts of the present case reveal that the Financial 
Creditor had called upon the Corporate Debtor to 
cooperate for restructuring the loan and the same was 
accepted by the Corporate Debtor. The Tribunal noted 
that there was no reason furnished by the Financial 
Creditor for not restructuring the loan account of the 
Corporate Debtor. Further, as the loan account of the 
Corporate Debtor is held to be a fraud and hence, they 
did not consider the restructuring. However, the same 
was not reflected in any of the correspondence between 
the parties. It was also noted that the last letter 
informing the Corporate Debtor that the restructuring 
proposal submitted by it was found to be not viable 

The tribunal held that it is clear that though default in 
terms of Sec. 3 (12) of IBC, 2016 is committed by the 
Corporate Debtor, the subsequent events do not qualify 
the non-payment of the amounts as undertaken by the 
Corporate Debtor as a default. The theme of the IBC is 
to keep the Companies as ongoing concerns and if they 
are viable, they should be supported for the purpose of 
revival. The situation reflects the difficulties faced by the 
Corporate Debtor are due to genuine reasons and that 
the restructuring of the account would help the 
Corporate Debtor in reviving the unit. Hence unless the 
denial of restructuring is based on genuine reasons, it 
cannot be said that there is a default committed by the 
Corporate Debtor. Therefore, the petition was 
dismissed in favour of Corporate Debtor and directing 
no CIRP to be initiated. 

 
Comments 
The order correctly grasps the essence of the Code i.e., 
to keep the Companies as a going concern and support 
them towards their revival. As restructuring falls in the 
fulcrum of the Code, thus, when the corporate debtor is 
being given a facility of restructuring in spite of him not 

https://ibbi.gov.in/uploads/order/3203eb63b844fd626f69aa472f832f58.pdf


 
 

 
THE CIFL NEWSLETTER – FEBRUARY 2022 

 

 
 

Page | 24 
 

repaying the loan, it is vital to consider that until the 
facility is extended or refused on valid grounds, the said 
non-payment cannot be termed as ‘default’. The same 
can also be inferred from several precedents in the 
insolvency regime, one being the Supreme Court 
judgement of M/s. Innoventive Industries Limited v. 
ICICI Bank and Anr., wherein the courts held that the 
debt may not be due if it is not payable in law or in fact; 
when an option of restructuring is extending to the 
corporate debtor, the debt doesn’t become payable 
and, as rightly noted by the Tribunal, does not amount 
to a default.  
 
“ANUSHKA FUKE 
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