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SUPREME COURT PRONOUNCEMENTS 
 

Guarantor to be barred under section 29A(h) when insolvency proceeding is initiated 
by similarly situated creditors. 

BANK OF BARODA v. MBL INFRASTRUCTURES LIMITED & ORS. 
 
Court   Supreme Court of India 
Judgement Dated  January 18, 2022 
Bench   Justice M.M. Sundresh, Justice Sanjay Kishan Kaul 
Relevant Sections Insolvency and Bankruptcy Code 2016 - Section 29A (h) 
 
Brief Background 
M/s. MBL Infrastructures Limited obtained certain 
credit facilities that it failed to repay in compliance with 
the repayment terms and conditions. On account of 
such defaults, the founder of the company Mr. Anjanee 
Kumar Lakhotiya (“guarantor”) extended a personal 
guarantee, which was subsequently invoked by the 
lenders. After duly invoking the personal guarantee, the 
lenders also issued a notice under s.13(2) of the 
SARFAESI Act, that empowers the lenders to write a 
notice to the borrowers requiring them to discharge 
their liabilities to the creditor within 60 days. The 
lenders, then, filed a section 7 application before NCLT 
Kolkata, which was admitted by the Tribunal. Two 
resolution plans were received by the resolution 
professional, one of which was submitted by the 
Guarantor. 
The IBC Amendment Ordinance of 2017 introduced the 
provision of section 29A that enlists all the persons not 
eligible to be a resolution applicant (“RA”). The 
provision, then, stated under its subsection (h) that a 
person who “has executed an enforceable guarantee in 
favour of a creditor, in respect of a corporate debtor 
under insolvency resolution process or liquidation under 
this code” is not eligible to submit a resolution plan. 
Thus, when the NCLT held that the Guarantor was 
eligible to submit a resolution plan under Section 29A(h) 
of the Code, two appeals were filed before the NCLAT, 
which were subsequently withdrawn. Amidst this, the 
guarantor’s plan, after the requisite modifications and 
negotiations, got approved by the CoC with a whopping 
majority of 78.5% votes. As the NCLT approved the 
Guarantor’s Resolution Plan in April 2018 and lenders 
challenged NCLT’s this order before NCLAT. 
During the pendency of the appeal, section 29A(h) was 
further amended in 2018 to state that anyone who has 
“executed an enforceable guarantee in favour of a 
creditor, in respect of a corporate debtor against which 
an application for insolvency resolution made by such 
creditor has been admitted under this code and such 
guarantee has been invoked by the creditor and remains 
unpaid in full or part” is a person who is not eligible to 
submit be an RA. Despite this amendment, in August 
2019, NCLAT too approved the Guarantor’s plan and 

upheld NCLT’s previous order on this issue.[1] Pursuant 
to NCLAT’s reaffirmation, the Guarantor’s resolution 
plan came into effect and a fundraising of Rs. 300 crores 
were approved of in MBL’s Annual General Meeting. 
Aggrieved by the NCLAT’s order, Bank of Baroda (as one 
of the lenders) challenged NCLAT’s order before the 
Supreme Court (“SC”). In the present case, while 
considering the facts of the case, it is also imperative to 
note that the Guarantor’s submission of a resolution 
plan took place alongside when the amendment was 
going on, and thus a judicial interpretation of s.29A(h) 
of the IBC was also sought before the Court under this 
Appeal. 
 
Issue  
Whether a guarantor can be eligible to be a Resolution 
Applicant and submit a resolution plan? 
 
Decision 
While interpreting the provision, the Hon’ble SC held 
that once an application for insolvency resolution is 
admitted on behalf of ‘a creditor’ then the process 
would be one of rem, and thus, all creditors of the same 
class would have their respective rights at par with each 
other. On the other hand, the word “such creditor” 
under Section 29A(h) has to be interpreted to mean 
similarly placed creditors after the application for 
insolvency is admitted by the adjudicating authority. 
Therefore, the criteria for disqualification under the said 
provision is the invocation of a personal guarantee by a 
single creditor, even if the application for initiation of 
insolvency is filed by another creditor. The Court 
emphasised that its concern is only from the point of 
view of the corporate creditors and the corporate 
debtors. Any other interpretation would lead to an 
absurdity striking at the very objective of Section 29A, 
and hence, the Code. Further, ineligibility under Section 
29A of the Code is with respect to the participation of a 
prospective resolution applicant in the resolution 
process of a CD, and so it can never be said that there 
can be ineligibility qua one creditor as against others. 
On the issue of whether the plan submitted by the 
guarantor is ineligible, the court held that the plan is put 
into operation since 18.04.2018, and as of now, MBL is 

https://ibbi.gov.in/uploads/order/a439cd71e7b1f7dcb9644c371e597424.pdf
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an on-going concern – about Rs. 300 crores have also 
been approved by the shareholders to be raised by MBL, 
and about Rs. 63 crores have been infused into to make 
MBL functional again. There are also many on-going 
projects of public importance undertaken by MBL in the 
nature of construction activities which are at different 
stages. Thus, while the plan submitted ought not to have 
been entertained u/s 29A(h), much water has flown 
under the bridge due to which the contention of the 
plan being ineligible is not maintainable. Therefore, the 
Court did not interfere with the Guarantor’s resolution 
plan while dismissing the appeal. 
 
Comments 
Time and again the Courts have reminded that the 
object of IBC, which is not to have the CD who is already 
not in the pink of its health undergo a ruthless 
resolution, but to “put it back on the rails” and have it 
continued its commercial lifecycle. By not interfering 
with the resolution plan submitted by the guarantor the 
court didn’t disrupt the resolution process and in effect 
moved inconsonance with the object of the Code. It 
becomes pertinent to note that the Court deciding not 
to interfere will not cause any prejudice to the 
dissenting creditors as their interests were secured by 
the resolution plan itself, which permits them to get 
back the liquidation value of their respective credit 
limits. Therefore, the pronouncement not only caters to 
the goal of Section 29(A)(h) by harmoniously 
interpreting it but also ensures that the CD is brought 
back on its feet. 
 
“DIYA DUTTA 
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NCLT and NCLAT must make a reasonable assessment of fees and expenses payable 
to the Resolution Professional. 

DEVARAJAN RAMAN v. BANK OF INDIA LTD. 
 
Court   Supreme Court of India 
Judgement Dated  January 5, 2022 
Bench   Justice Dhananjaya Y Chandrachud, and Justice AS Bopanna. 
Relevant Sections Insolvency and Bankruptcy Code, 2016 – Sec.  60 (5)(c), Sec. 62 
 
Brief Background 
An appeal was filed by Mr. Devarajan Raman, the 
Resolution Professional (“appellant”) in relation to the 
payment of his costs and expenses. In response to an 
email sent by Bank of India (“financial creditor”) the 
appellant submitted a technical and financial bid for 
appointment as IRP. Subsequently, the financial creditor 
filed a Sec. 7 application against the corporate debtor 
which was admitted by the NCLT with the appellant as 
IRP. However, this order was set aside on appeal. The 
proceedings were remitted back to the NCLT to 
adjudicate costs of the CIRP that were to be paid to the 
appellant by the financial creditor. 
In pursuance of this order, the financial creditor 
reimbursed Rs. 5,66,667/- to the appellant, leaving 
behind a balance of Rs. 9,08,993/-. Thus, the appellant 
approached the NCLT for the release of the remaining 
funds. The NCLAT allowed this application and directed 
the respondent to disburse funds to the appellant. This 
was appealed by the respondent before the NCLAT but 
was rejected because expenses had been allowed in full 
and the consolidated amount allowed as the fee of the 
RP for the entire period was not unreasonable. The 
NCLAT based its decision on the principle that fixation of 
fees is not a business decision depending on the 
commercial wisdom of the CoC. This order of the NCLAT 
was appealed before the Supreme Court. 
 
Issue  
Whether the NCLT and NCLAT had considered the 
reasonableness and basis of the fees claimed by the IRP? 

 
Decision 
The Court perused the facts and observed that the 
appellant had previously submitted a technical and 
financial bid to the financial creditor, on the basis of 
which the assignment was awarded. There was also a  
 
 

 
circular dated 12 June 2018 issued by the IBBI, according 
to which the insolvency professional had to ensure the 
reasonableness of fees payable to him. Even within the 
application filed with the NCLAT, the appellant had 
annexed a statement of costs, the amount which was 
reimbursed along with the balance dues. However, 
none of these was considered by the NCLT, who only 
directed the respondent to pay an amount of Rs 
5,00,000 plus GST towards the fee of the RP without 
considering the reasonableness or basis of the claim. 
Additionally, there were no reasons provided by either 
the NCLT or NCLAT for this. Thus, the Court noted that 
the NCLT and NCLAT had not adjudged the basis of the 
claim sufficiently. 
The Court set aside the orders of the NCLAT and NCLT 
and remanded the matter back to the NCLT for a fresh 
decision within an expedited timeline. It also noted that 
the NCLT/NCLAT must make a reasonable assessment of 
the fees and expenses payable to the IRP, and not pass 
orders in an ad-hoc manner. An order without reasons 
would also amount to abdication of jurisdiction.  
 
Comments 
This decision clarifies the scope of jurisdiction of the 
Adjudicating Authority under Sec. 60(5)(c). Previously, 
the Court had noted in the Alok Kaushik v. 
Bhuvaneshwari Ramanathan [(2021) 5 SCC 787] case 
that the Adjudicating Authority must examine the fees 
of a registered valuer and the basis of such claim when 
exercising its jurisdiction under Sec. 60(5)(c). Through 
this case, the Court has extended the scope of such 
examination even to the fees of the IRP or RP. This is in 
sync with the scheme of the IBC, wherein the 
Adjudicating Authority is supposed to be the forum 
deciding upon all matters related to or arising out of 
insolvency.  
 
“PARINA MUCHHALA 
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HIGH COURT PRONOUNCEMENTS 
 

Vessel or a ship is a separate legal entity and hence suits may be brought against 
them under the Admiralty Act regardless of their owner undergoing liquidation and 
being protected by moratorium under Section 33 of IBC.  

ANGRE PORT PRIVATE LTD v. TAG 15 (IMO. 9705550) AND ORS. 
 
Court   High Court of Judicature at Bombay 
Judgement Dated  January 03, 2022 
Bench   B. P. Colabalwalla J  
Relevant Sections IBC, 2016 – Sec. 33, 53; Admiralty (Jurisdiction and Settlement of Maritime Claims) Act, 2017 

– Section 12 

 
Brief Background 
The Corporate Debtor was a maritime Company that 
defaulted on its financial obligations and hence 
underwent the CIRP. However, due to the bad financial 
state the CD was in, the CoC decided to liquidate the 
company. 

In the meantime, a vessel owned by the Company called 
“Tag 15” was docked in the port run by Angre Port 
Private Ltd who was the plaintiff in the case. Due to non-
payment of dues, the crew of Tag 15 abandoned the 
vessel. Also, the docking fees were not paid and the 
vessel sat idle, occupying the berth for a long time. 
Furthermore, due to a cyclone, the vessel broke away 
and had to be salvaged and secured by the port 
authorities, for which additional expenses were 
incurred. 

As the Corporate Debtor was under liquidation, Angre 
Port submitted its claim to the liquidator for 
Rs.3,72,99,376. However, the liquidator only accepted 
the claim for Rs.1,72,99,376. This was due to the fact the 
claim of Rs. 2,00,00,000 was for salvaging the vessel 
during the storm was rejected – as Angre Port had not 
provided any supporting documentation for the same. 

Aggrieved by this decision, rather than challenging the 
liquidator’s decision before NCLT – Angre Port preferred 
an Interim Application before the High Court under the 
Court’s Admiralty jurisdiction. They filed the petition – 
as is allowed under Admiralty jurisdiction, against the 
vessel. Hence, Tag 15 is Defendant No. 1. The liquidator 
also impleaded himself in the petition as it involved the 
asset of the Corporate Debtor.     

Issues 
There were four issues formed by the Court. Issue I was 
whether the petition was barred under Section 33. Issue 
II was whether the petition was barred by res judicata 
by virtue of the liquidator already deciding on the claim. 
Issues III and IV were more factual, contesting the 
charges levied by Angre Port. 
 

Decision 
The Court held “Under the Admiralty Act, a ship, or a 
Vessel, as commonly referred to, is a legal entity that 
can be sued without reference to its owner”. It then 
went on to observe that the moratorium under Section 
33 only applied to the CD. However, as the current suit 
was preferred under the Admiralty Act and only sued 
the vessel and not the CD, the Court rejected the 
argument and allowed the petition. 

The Court also referred to an earlier judgement – Raj 
Shipping Agencies v/s Barge Madhwa & Anr [2020 SCC 
OnLine Bom 651] wherein it had examined the interplay 
between the provisions of the Admiralty Act and IBC, 
where it held – “(IBC) applies to suits against the 
Corporate Debtor and this necessarily means that it is a 
suit in personam. An action in rem is not against the 
Corporate Debtor but against the Vessel. The Vessel is a 
distinct juridical entity and the action proceeds without 
reference to the owner who is not a party to the suit 
when filed. Liquidation of the Corporate Debtor does not 
affect the ownership of the res so as to defeat a 
maritime claim in respect of the Vessel.” 

On the second issue, the rejected the argument that the 
liquidator – a quasi-judicial entity had already 
adjudicated on the claim and hence it could not be 
raised again for the following reason – the Court held 
that the liquidator only had the jurisdiction to 
determine the claim with regards to the CD under IBC. 
However, as the current claim was against the vessel 
and under the Admiralty Act, the liquidator’s decision 
did not hold any value. 

The third and fourth issues were decided on factual 
grounds. The third issue was regarding the charges 
levied being penal – where they were not justified as is 
needed under contract law. However, the Court found 
these provisions not to be penal and decided against the 
defendant. The fourth issue was regarding the salvage 
charges where there were certain discrepancies 
brought to the Court's notice. Due to this, the Court held 
that while it was not rejecting the claim of salvage costs 

https://ibbi.gov.in/uploads/order/47e5662f5d063456e0b5c3e1999eacc4.pdf
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– the Court could not decide on the issue by means of a 
summary judgement due to lack of documents to prove 
the charge and directed that the issue regarding salvage 
costs be contested at the trial of the suit.    

Comments 
Treating the vessel as a separate entity under the 
Admiralty Act is very similar to the jurisprudence 
developed around excluding a guarantor from the 
protections given to the CD during CIRP. Furthermore, 
under the Admiralty Act, the vessel is treated as a 
separate legal entity – thus providing the scope for suits 
against the vessel, regardless of the CD which owns it 
being protected by a moratorium. However, such a 
practice – where the vessel may be treated separately 
and suits against it may be allowed may hinder the CIRP 
process – where claims not received by the RP may be 
brought against the vessel. Hence, while the position of 
law is settled for the time being – in its current state – it 
may not be in complete harmony with the spirit of IBC.    

 
“SRIRAM PRASAD 
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The claims which were not a part of the Resolution Plan including recoverable 
statutory dues shall stand extinguished upon approval of the Resolution Plan. 

MURLI INDUSTRIES LIMITED v. ASSISTANT COMMISSIONER OF INCOME TAX & ORS. 
 
Court   Bombay High Court, Nagpur Bench 
Judgement Dated  December 23, 2021 
Bench   Mr. Anil L. and Mr. Pansare, J. 
Relevant Sections IBC, 2016– Sec. 238 
 
Brief Background 
The Petitioner is engaged in the business of 
manufacture and sale of cement. The Petitioner – 
company had filed its return of income for the 
assessment year 2014 – 15 on 29.09.2014 declaring a 
loss of ₹ 2,80,30,74,365/-. The Petitioner’s case was 
selected for scrutiny by the Income Tax Authorities and 
an order to that effect was passed on 27.12.2016 under 
Section 143(3) read with Section 144 of the Income Tax 
Act, 1961. Respondent No. 1 (Assessing Officer) has 
issued the impugned notice. Respondent No. 2 
(Principal Commissioner of Income Tax) has the 
administration jurisdiction over the cases of the 
Petitioner. He has allegedly granted approval for 
issuance of impugned notice. The Assessing Officer has 
issued the notice dated 25.03.2021 under Section 148 of 
the Act, seeking to reopen the concluded assessment of 
the Petitioner company for the assessment year 2014 – 
15.  
M/s. Edelweiss Asset Reconstruction Company Limited 
filed an application under Section 7 of the Insolvency 
and Bankruptcy Code, 2016 to initiate Corporate 
Insolvency Resolution Process against the Petitioner. 
The RP made a public announcement in accordance with 
Regulation 6 of the Insolvency and Bankruptcy Board of 
India (Insolvency Resolution Process for Corporate 
Persons) Regulations 2016, calling upon the creditors to 
submit a proof of their claim. In response, the Deputy 
Commissioner of Income Tax submitted a claim for Rs. 
50,23,770/-. The Resolution Plan was made effective 
from 25.08.2020. The Petitioner contends that the 
Resolution Plan having been approved by the 
Adjudicating Authority the Respondents – Income Tax 
Department should not have issued the impugned 
notice dated 25.03.2021 i.e., subsequent to the 
approval of the Resolution Plan. Hence the Petitioner 
has challenged the legality and validity of the notice. 
 
Issues  
“Whether the Authorities of the Income Tax 
Department can issue notice under Section 148 of the 
Income Tax Act, 1961 to a Corporate Debtor, calling 
upon it to submit a return in the prescribed form for the 
assessment year falling prior to the date of approval of 
Resolution Plan under Insolvency and Bankruptcy Code, 

2016 on the ground that Respondent (Assessing Officer) 
had a reason to believe that the income chargeable to 
tax of the Corporate Debtor has escaped assessment 
within the meaning of Section 147 of the Income Tax 
Act, 1961?” 
 
Decision 
The Court while allowing the petition relied on the 
judgement of Ghanashyam Mishra and Sons Private 
Limited Vs. Edelweiss Asset Reconstruction Company 
Limited and others 2021(9) SCC 657. The Court held that 
a claim in respect of dues arising under any law for the 
time being in force, including claims under the Income 
Tax Act, 1961 which is payable to the Central 
Government or the State Government, would come 
within the ambit of Operational Creditors. Further, the 
claim of operational creditors will also include a claim of 
statutory authority like Income Tax Department on 
account of money receivable pursuant to an imposition 
by a statute. On the date of approval of the Resolution 
Plan by the Adjudicating Authority, all such claims which 
are not a part of the Resolution Plan, shall stand 
extinguished and no person will be entitled to initiate or 
continue any proceedings in respect to a claim, which is 
not a part of the Resolution Plan. The expression ‘that 
no person will be entitled to initiate any proceedings’ 
would include the proceedings in the nature of notice 
issued under Section 148 of the Income Tax Act, 1961. 
The claims which were not a part of the Resolution Plan 
including recoverable statutory dues shall stand 
extinguished upon approval of the Resolution Plan. 
The Court further stated that the aim and object of IBC 
is to revive the Corporate Debtor by putting quietus to 
the claims against it. The essence of the Resolution Plan 
is providing certainty to the Resolution Applicant of “no” 
claims in future against the Corporate Debtor. This can 
be concluded from the fact that the provisions of the IBC 
(Section 238 of IBC) have an overriding effect, if there is 
any inconsistency with any of the provisions of the law 
for the time being in force, including the Income Tax Act, 
1961.  
The Court also stated that there can be cases where 
there is a contingency while raising a statutory claim 
after the approval of the Resolution Plan, owing to 
receipt of information of the Corporate Debtor having 

https://ibbi.gov.in/uploads/order/6cf225aee88cc8b574ddac9164d31bb6.pdf
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suppressed certain facts while filing returns of the 
previous years and then could not be a part of the 
Resolution Plan. To deal with such a situation, the 
statutory authorities should find some possibility of 
raising such claims before the Resolution Professional or 
Adjudicating Authority by requesting to make certain 
provisions for payment of statutory claims in the 
Resolution Plan. At the end, whether to accept such a 
claim is a matter that should be left to the discretion of 
COC, the Resolution Professional or the Adjudicating 
Authority. 
 
Comments 
This judgement is in accordance with the precedent of 
Ghanashyam Mishra and Sons Private Limited Vs. 
Edelweiss Asset Reconstruction Company Limited and 
others. To maintain the entity of the resolution plan and 
the CRIP it is important to avoid any claims that are 
raised after the approval of resolution plan should be 
avoided. Also it is the responsibility of statutory 
authorities to formulate a framework to address raising  
of delayed claims.   
 
“MEGHA KAMBOJ
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NCLAT PRONOUNCEMENTS  
 

Transfer made by a liquidator is transfer on behalf of the company and sale by 
liquidator cannot be said to be an involuntary sale. 

COTTON CASUALS (INDIA) PRIVATE LIMITED v. KANCHAN DUTTA AND ORS. 
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi  
Judgement Dated  December 17, 2021  
Bench   Justice Ashok Bhushan, Justice Jarat Kumar Jain, Justice Alok Srivastava (T) 
Relevant Sections Insolvency and Bankruptcy Code, 2016- Sec. 54A, 54C &  61 ;   

Sec. 424 of the Companies Act 
 
Brief Background 

Cotton Casuals (India) Private Limited filed an appeal 
under Section 61 of IBC against the order passed by the 
NCLT, Kolkata Bench. An E-Auction was held in June 
2019 for the acquisition of Enfield Apparels Limited, the 
corporate debtor. The appellant could not partake in the 
event, hence wrote a letter to the liquidator requesting 
that one of the four modules be purchased at the 
current bid price. The appellant filed an application 
before the NCLT seeking cancellation of the same 
auction. The NCLT directed the appellant to pay 25% of 
the proposed bid amount. The appellant's offer of Rs. 
15.5 crores was approved later, and the NCLT ordered 
him to pay the total sum. The Liquidator also filed an 
application requesting that the transfer fee sought shall 
not be applied to the Liquidator's transfer. 
The Appellant submitted a new Application, this time 
requesting more time to deposit the rest of the funds. 
The NCLT allowed the application and directed the 
appellant to bear all the duties payable inclusive of the 
transfer fee relating to the purchase of sale assets. 
Another respondent, West Bengal Industrial 
Development Corporation Limited, wrote a letter 
seeking a deposit of Rs.2,96,69,215/- as a transfer fee. 
The appellant challenged this letter and filed an 
application disputing the liability of the transfer fee. This 
application was rejected by the NCLT and it ordered the 
appellant to pay the transfer fee to the second 
respondent. The appellant has filed an appeal 
challenging the same order. The appellant has argued 
that sale by the liquidator is involuntary and so does not 
need payment of a transfer fee. The respondents have 
argued that the appellant is liable to pay the transfer fee 
as a sale by the liquidator is the same as a sale by the 
company, and the sale cannot be described as 
involuntary.  
 

 
 
 
 
 

Issue  
Whether the appellant was liable to pay the transfer fee 
as demanded by the West Bengal Industrial 
Development Corporation Limited?  
 

Decision  
The NCLAT placed reliance on Cox & Kings Ltd. vs. 
Chander Malhotra [(1997) 2 SCC 687] which dealt with 
Sec. 14(1)(b) of the Delhi Rent Control Act and implied 
that transfer made by a liquidator is transferred on 
behalf of the company and sale by liquidator cannot be 
said to be an involuntary sale. The same principle is 
reinforced in IBC – as per Sec. 35(f) and Sec 35(g) of the 
IBC, the actions taken by the liquidator are on behalf of 
the corporate debtor. Hence, the appellant’s claim was 
rejected. Regarding Invitation for Expression of Interest 
comprising payment of transfer fee, the NCLAT held that 
rather than rendering the invitation as a statute, one 
should look at the true intention of the same. The 
tribunal further pointed out that the terms and 
conditions of the sub-lease deed included a transfer fee 
of 10% of the property's current market value. Thus, the 
transferee cannot acquit himself of the obligation to pay 
the transfer fee. 
 

The NCLAT highlighted that the appellant did not 
challenge the NCLT orders that laid down specific 
directions for payment and therefore, cannot be heard 
in arguing that he is not liable to make the payment for 
the transfer fee. The NCLAT further invited attention to 
the auction of the sale assets, following which the 
appellant categorically mentioned in their letter that 
they pledge to follow all the conditions of the auction 
and agree to pay the transfer charges to WBIDC. The 
NCLAT opined that the appellant cannot be now allowed 
to go back from his statement. Thus, the appeal was 
dismissed. 
 
 
 
 
 
 

https://ibbi.gov.in/uploads/order/40b9f7ae76f487a2f1e255e109bec548.pdf
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Comments 
This is a good development clarifying the scope of 
section 35(1)(f). NCLAT in the matter of State Bank of 
India Vs. Maithan Alloys Limited [2020 SCC NCLAT 429] 
held that Sec 35(1)(f) of Code empowers the liquidator 
to sell the property of the corporate debtor in 
liquidation by public auction. Therefore, any sale by the 
liquidator has to be presumed to be on behalf of the 
company. This is because the management of the CD is 
extinguished during liquidation and the control of the 
company is given to the liquidator. The liquidator has to 
take decisions that maximise the value of assets of the 
CD prior to its eventual dissolution. Any interpretation 
taking away such powers of the liquidator goes against 
the spirit of the IBC. With respect to the transfer fee 
payment, the NCLAT rightly noted that the appellant 
was estopped from arguing that he is not supposed to 
pay the fee because it was a condition part of the 
auction that he had expressly agreed to. 
 
“MANISHA SARADE 
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The CIRP Process cannot be reinitiated under the IBC. 

EDELWEISS ASSET RECONSTRUCTION COMPANY LTD v. PETER BECK AND PETER 
VERMOEGENSVERWALTUNG LTD. 
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi  
Judgement Dated  January 5, 2022 
Bench   Justice Jarat Kumar Jain 

Relevant Sections Section 33(1) (a) and (b) of the IBC. 

Brief Background 

This appeal was filed against the Impugned Order 
passed by the Adjudicating Authority (AA) i.e. National 
Company Law Tribunal, Mumbai Bench. The AA in its 
order gave an extra period of two weeks to the 
Successful Resolution Applicant to deposit Rs. 10 crores. 

The AA approved a resolution plan in respect of the 
Corporate Debtor, Sharon Bio Medicine Ltd., which was 
upheld by the Hon’ble Supreme Court. The Appellants in 
both the appeals have claimed that the Successful 
Resolution Applicant was slow in the implementation of 
the resolution plan. 

The Appellant claimed that despite a passage of over 3 
years, Respondent No. 1 has not implemented the 
resolution plan, causing financial damage to its 
stakeholders and financial creditors by not paying them 
their rightful share after the insolvency of the Corporate 
Debtor. Additionally, the respondent failed to furnish 
the bank guarantee of Rs. 10 crores for the period from 
the date of plan approval to the effective date, i.e., the 
date on which Respondent No. 1 would be allotted 
equity shares of the Corporate Debtor, as required 
under the Resolution Plan. 

Further, the Appellant claimed that the bank guarantee 
provided by the Appellant was refused to be honoured 
by Banque De Luxembourg after being invoked by the 
Appellant State Bank of India. Respondent No. 1 has not 
submitted a proper bank guarantee.  

Furthermore, the Appellant claimed that the AA 
overlooked many shortcomings in the implementation 
of the Resolution Plan. The AA has provided a reprieve 
to Respondent No. 1 by modifying a core requirement 
of the Resolution Plan. The order to deposit Rs. 10 
crores instead of a Bank guarantee, which was 
mandatory under Clause 12 of Sec. 5 of the Resolution 
Plan. It was argued that providing a valid and subsisting 
bank guarantee to the implementation of the resolution 
plan is a necessary and binding condition in the 
resolution plan, which cannot be overlooked. 

Hence, it was prayed that the corporate debtor should 
not be sent into liquidation. The CIRP should be re-
initiated along with the reinstatement of the previous 
Resolution Professional. An additional period of 90 days 
should be provided in CIRP to invite Expressions of 
Interest (EOI) for inviting Resolution Plans. 

Issue 

Whether any more time could be granted for the 
extension of the CIRP for invitation of fresh EOIs or the 
liquidation of the Corporate Debtor, in the event 
Respondent No. 1 is found in default of 
implementation of the Resolution Plan? 

 

Decision 

The Tribunal held that the issue of non-adherence of the 
timelines in accordance with the Approved Resolution 
Plan is quite apparent. The failure to provide a valid 
bank guarantee, in terms of Sec. 5 Clause 12 (ii) of the 
Approved Resolution Plan, to the satisfaction of the 
monitoring agency and the financial creditors is also a 
major default. 
 
There is no express provision regarding the re-initiation 
of CIRP in the IBC. The Tribunal was of the opinion that 
it would serve the interests of justice if the Corporate 
Debtor is not sent into liquidation but its insolvency is 
resolved so that it continues to be a going concern, as 
that would be in the interest of the Corporate Debtor’s 
stakeholders and creditors. 
 
The Tribunal directed that an enforceable bank 
guarantee of Rs. 10 crores, as is required to be 
submitted under the Approved Resolution Plan, should 
be submitted by the Successful Resolution Applicant 
within 30 days of this order. In case Rs. 10 crores has 
been deposited with the Corporate Debtor by the 
Successful Resolution Applicant in lieu of the bank 
guarantee, that amount will be either adjusted against 
the pending amounts to be paid by the Successful 
Resolution Applicant or refunded to him within a period 
of 30 days. 
 
 
 

https://ibbi.gov.in/uploads/order/3b0eace9e891464272cf44a491c08e2a.pdf
https://ibbi.gov.in/uploads/order/3b0eace9e891464272cf44a491c08e2a.pdf
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Comments 

The Tribunal correctly observed that the CIRP process 
cannot be re-initiated as there is no express provision 
regarding the same in the IBC. The AA has the discretion 
to grant an extension to the resolution applicant if it 
deems fit to ensure the implementation of the 
resolution plan. However, the AA cannot reinitiate the 
CIRP process in absence of any provision regarding the 
same. 
The Tribunal gave extra 30 days to the Successful 
Resolution Applicant to submit an enforceable bank 
guarantee. However, the timelines under the IBC must 
be adhered to, and if the Successful Resolution 
Applicant fails to submit an enforceable bank guarantee 
after this additional period, then the process must be 
respected and the Corporate Debtor must be sent into 
liquidation. 
The Corporate Debtor going into liquidation does not, in 
all cases, imply corporate death. The Corporate Debtor 
can still be saved as a going concern sale or a scheme of 
compromise under Sec.230 of the Companies Act can be 
submitted to save the corporate debtor.  
 
“MONIKA SAINI  
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Views of financial creditors in class should be sought in an appropriate manner by 
the Authorised Representative prior to the CoC Meeting as per Sec. 25-A of IBC. 

AMIT GOEL v. PIYUSH SHELTERS INDIA PRIVATE LTD. AND ORS. 
 
Court   National Company Law Appellate Tribunal  
Judgement Dated  January 18, 2022 
Bench Justice Ashok Bhushan [Chairperson], Justice Jarat Kumar Jain [Member (Judicial)], Dr. Alok 

Srivastava [Member (Technical)] 
Relevant Sections Insolvency and Bankruptcy Code, 2016 (hereinafter IBC) - Sec. 25A, and Sec.61 

 

Brief Background 

This judgement relates to three appeals that have been 
filed under Sec. 61(1) of the IBC, as all the three appeals 
have been filed against and assailing the common 
Order. In the present case, with regard to the corporate 
debtor, CIRP was initiated, and an IRP was appointed. 
The final resolution plan was submitted in August 2019, 
but before the e-voting could take place on August 25, 
2018, the Maya Group withdrew its resolution plan, 
citing defects in the lease deed that would impede its 
execution, if approved. The RP then filed an application 
with the AA to reject this resolution plan. The Appellant 
argued that the Authorised Representative of the 
Homebuyers/allottees, who are the financial creditors 
in, did not seek the views of the allottees before the CoC 
meeting, as required by Sec. 25A, but instead voted by 
allottees alongside the e-voting on the resolution plan 
in CoC, thus flouting Sec. 25A in letter and spirit, and as 
a result, the majority of homebuyers/allottees’ interests 
were harmed. 
In all the three appeals, it was argued by the appellants 
that the Authorised Representative of financial creditors 
in class, disobeyed the letter and spirit of Sec. 25A of the 
IBC, by holding e-voting for financial creditors in class 
concurrently with the e-voting on the resolution plan in 
the CoC, preventing homebuyers/allottees from 
considering and discussing various aspects of the 
proposed resolution plan as a class of financial creditors. 
On the other hand, the Respondent submitted that the 
appeals were filed after the stipulated period of 30 days, 
following the passing of the Impugned Order on July 14, 
2021, and are thus barred by limitation. The Respondent 
further argued that after the approval of the resolution 
plan by the CoC, it had been accorded approval by the 
Adjudicating Authority. Hence, all claims that are not 
included in the resolution plan stand extinguished. 
 

Issue  
Whether the provisions of Sec. 25A have complied with 
the letter and spirit of the IBC? 
 

Decision 

The Tribunal held that the issue of non-adherence of the 
timelines in accordance with the Approved Resolution 

Plan is quite apparent. The failure to provide a valid 
bank guarantee, in terms of Sec. 5 Clause 12 (ii) of the 
Approved Resolution Plan, to the satisfaction of the 
monitoring agency and the financial creditors is also a 
major default. 
There is no express provision regarding the re-initiation 
of CIRP in the IBC. The Tribunal was of the opinion that 
it would serve the interests of justice if the Corporate 
Debtor is not sent into liquidation but its insolvency is 
resolved so that it continues to be a going concern, as 
that would be in the interest of the Corporate Debtor’s 
stakeholders and creditors. 
The Tribunal directed that an enforceable bank 
guarantee of Rs. 10 crores, as is required to be 
submitted under the Approved Resolution Plan, should 
be submitted by the Successful Resolution Applicant 
within 30 days of this order. In case Rs. 10 crores has 
been deposited with the Corporate Debtor by the 
Successful Resolution Applicant in lieu of the bank 
guarantee, that amount will be either adjusted against 
the pending amounts to be paid by the Successful 
Resolution Applicant or refunded to him within a period 
of 30 days. 
 
Comments 

As per Sec. 25-A of IBC, the authorised representative 
under Sec. 21(6), 21(6A), or 24(5) has the right to 
participate and vote in meetings of the CoC on behalf of 
the financial creditor they represent, in accordance with 
the prior voting instructions obtained through physical 
or electronic means from such creditors. Especially in 
cases where homebuyers are involved and own a very 
small share individually - them forming a group and 
authorising a representative streamlines the process. 
Hence, Sec. 25-A takes precedence, and the 
homebuyers need to be represented by an authorised 
representative only after taking requisite permissions, 
as prescribed under the IBC. In this very case, the NCLAT 
pointed out that the authorised representatives did not 
act in the manner accorded under Sec. 25A, and hence, 
they instructed the CoC to start the process afresh and 
complete it within 90 days of the order.  
 
“ANUBHAV SINGH 

https://ibbi.gov.in/uploads/order/d4327b311f0a7ce6a5195551ea3597fa.pdf
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The COC is not functus-officio on the approval of the resolution plan and the NCLT 
and NCLAT are competent to remand it back to the CoC for reconsideration. 

BANK OF MAHARASHTRA AND ORS. v. VIDEOCON INDUSTRIES LTD AND ORS. 
 
Court   National Company Law Appellate Tribunal (Principal Bench, New Delhi) 
Judgement Dated  January 5, 2022 
Bench   Justice Jarat Kumar Jain and Dr. Ashok Kumar Mishra 

Relevant Sections The Insolvency and Bankruptcy Code – Sec. 7, Sec. 30, Sec. 31, and Sec. 62 

Brief Background 

The appeals before the NCLAT arose out of the order 
dated June 8, 2021 passed by the NCLT, Mumbai Bench, 
wherein it had approved the resolution plan submitted 
by the resolution applicant, Twin Star Technologies 
Limited. Multiple appeals were filed before the NCLAT 
under Sec. 61 of the IBC to quash and set aside the 
impugned order. 
 

Videocon Group was founded in the year 1984 and 
Videocon Industries Limited (hereinafter, “VIL”) is a 
listed company on the National Stock Exchange and the 
Bombay Stock Exchange. Videocon’s telecom business 
had obtained 21, 2G telecom licences, which were 
cancelled at a later date. Furthermore, VIL and Bharat 
Petroleum Corporation Limited had jointly bought oil 
and gas assets through a “joint venture”. VIL availed 
loan facilities from a consortium of bankers led by the 
State Bank of India, wherein VIL was repaying the 
agreed upon instalments to the consortium of lenders 
till 2015. From May 2016, VIL, along with 13 other 
companies of Videocon group, were classified as ‘SMA-
2’ due to late payment of instalments in the year 2016 
and onwards. 
SBI filed an application under Sec. 7 of the IBC to initiate 
the CIRP against 15 entities of the Videocon Group. It 
further filed an application for the substantive 
consolidation of the Corporate Debtors.  The NCLT vide 
its order dated August 8, 2019, passed the consolidation 
order and partially allowed SBI’s application, directing 
the consolidation of 13 out of the 15 Videocon Group 
companies.  
Total claims of Rs. 72,078.5 crore were filed against the 
Videocon group, out of which, claims of Rs. 64,637.6 
crore were verified and accepted for the purpose of the 
CIRP by the RP. However, the plan provided for a 
meagre amount of Rs. 2962.02 crore against an 
admitted liability of approx. Rs. 65,000 crore. Therefore, 
the waiver amounted to almost Rs. 62,000 crore of the 
admitted claims, and Rs. 69,000 crore of the total 
claims. While the resolution plan of the Successful 
Resolution Applicant (hereinafter, “SRA”) was approved 
by the COC by a 95.09% voting share, the Assenting 
Financial Creditors (hereinafter, “AFC”) who had 
approved the resolution plan submitted by the SRA, 
filed an affidavit stating that they felt duty bound to 

reconsider their decision in the larger public interest 
resulting from the unprecedented haircut of 95%. 
 

The AFC accepted that it was not feasible to continue 
the proceedings with the implementation of the 
approved resolution plan, and were of the view that the 
power to approve includes the power to vary, modify 
and reconsider the resolution plan. The SRA, on the 
other hand, stated that after the approval of the 
resolution plan, the CoC becomes functus officio and 
cannot review it. 
Additionally, a Trademark Licence Agreement 
(hereinafter “TLA”) dated July 7, 2005 was executed 
between the Appellant, Electrolux Home Products INC, 
Singapore and Electrolux Kelitor Limited, which was 
merged into the Corporate Debtor. The TLA specified 
that the Appellant was entitled to terminate the TLA if 
the Corporate Debtor underwent any event that 
resulted in the Dhoot family no longer being in control. 
Thus, the Appellants were entitled to terminate the TLA 
once the Corporate Debtor was admitted to the CIRP, as 
the Dhoot family lost control of the Corporate Debtor. 
The CIRP against the Corporate Debtor was initiated 
from June 11, 2018. The Appellant filed an application in 
front of the NCLT seeking a declaration that the 
termination of the TLA was valid and a direction that the 
RP be prohibited from using the trademark in any 
manner. The NCLT, in the impugned order, adjudged the 
agreement dispute, and held that the TLA should 
continue for at least a year from the date of approval of 
the plan, as per the existing Terms and Conditions as a 
transitional agreement. 
 

Issues  
1. Whether the NCLT could direct the parties to continue 
the TLA as a transitional agreement? 

2. Whether the Adjudicating Authority can make 
modifications to the resolution plan without remanding 
it back to the CoC? 

Decision 
Issue 1 

The NCLAT relied on the judgement of the Hon’ble 
Supreme Court (hereinafter, “Court”) in the case of Tata 
Consultancy Services Limited v. Vishal Ghisulal Jain, 

https://ibbi.gov.in/uploads/order/2022-01-06-092523-j5xav-8511af095c7bdb9a5f281970582528db.pdf
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Resolution Professional. SK Wheels Pvt. Ltd wherein the 
Apex Court had observed that the NCLT does not have 
any residuary jurisdiction to entertain the contractual 
dispute that had arisen dehors the insolvency of the 
Corporate Debtor. Therefore, in the absence of 
jurisdiction over the dispute, the NCLT could not have 
imposed an ad-interim stay on the termination notice. 
Relying on the above principle, the NCLAT, in the instant 
case, held that the NCLT had made an error in permitting 
the TLA to continue as a transitional arrangement for a 
year, and that it was upon the parties to decide the 
continuity of the same, as per mutual understanding. It 
therefore remanded the matter back to the CoC for 
review in accordance with the law. 
 

Issue 2 

The NCLAT took cognizance of the several reasons that 
were mentioned by the AFCs for remanding the matter 
back to the CoC for its reconsideration. This primarily 
included safeguarding the interest of all the 
stakeholders and the public money. It further observed 
that, in the instant case, the CoC was primarily 
composed of public sector banks and financial 
institutions dealing with public money, whereby they 
were acting as custodians of public trust and discharging 
a statutory role. 
 

It further held that the CoC is vested with a duty of trust 
and care, and that its decision on commercial matters is 
non-justiciable. The NCLAT relied on the judgments of 
the Court in the cases of K Sashidhar v Indian Overseas 
Bank and Ors and Essar Steel India Ltd. Committee of 
Creditors v Satish Kumar Gupta in holding that the NCLT 
does not have the power to modify and change the 
resolution plan. In doing so, the NCLAT relied on the 
principle that commercial wisdom is totally in the 
domain of the CoC, and that the business decisions 
taken by the CoCs are non-justiciable by the NCLT or the 
NCLAT. 
 

The NCLAT also expounded on the scope of Sec. 31(1) 
r/w Sec. 30(2) of the IBC, and held that these provisions 
read together, clearly and specifically provide that the 
NCLT is there to see that the resolution plan, as 
approved by the CoC, meets the requirements, as 
referred to in Sec. 30(2) of the IBC. Thus, the NCLT is not 
empowered to suggest any modifications in the plan, as 
it had done in the impugned order dated June 8, 2021, 
because they fall solely in the domain of the CoC and 
should have been sent back for reconsideration. It 
further reiterated the well- established principle that an 
authority who has the power to take a decision has 
equally the power to review the said decision. The same 
has been held by the Court in the case of Sakri Vasu v 
State of UP, (2008) 2 SCC 409 and Jaypee Kensingon 
Boulevard Apartments Welfare Association and Ors v 
NBCC (India) Ltd and Ors, 2021 SCC OnLine Sc 253. 

 

The NCLAT held that the power to reconsider any 
decision is within the domain of the CoC, which does not 
become functus-officio on the approval of the resolution 
plan. It therefore concluded that the approval of the 
resolution plan was not in accordance with Sec. 31 of 
the IBC, and set aside the approval of the plan by the 
CoC as well as the NCLT. It further remitted the matter 
back to the CoC for completion of the required process, 
in accordance with the provisions of the IBC. 
 

Comments 

The pronouncement of the Court in the instant case has 
re-affirmed the longstanding position that the NCLT 
does not have any residuary jurisdiction, thereby 
confirming that it does not have the authority to 
adjudicate upon any contractual disputes that have 
arisen outside the scope of the insolvency process.   
It has further re-affirmed that the NCLT does not have 
any jurisdiction to modify the resolution plan, and the 
same can only be achieved by remanding the same to 
the CoC for reconsideration. In doing so, it relied on the 
principle that, under the IBC, commercial wisdom is 
separated from judicial wisdom, and certain acts of the 
CoC are non-justiciable. Therefore, these acts of the CoC 
pertaining to its commercial wisdom cannot be 
adjudicated upon by the NCLT or NCLAT. 
 
“SHUBHAM DHAMNASKAR  
“YASHASWI PANDE
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The scope of Section 29A(a) of IBC is extended to individuals and partnership firms 
as well. 

SREI MULTIPLE ASSET INVESTMENT TRUST v. IDBI BANK LTD & ORS. 
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi 
Judgement Dated  January 18, 2022 
Bench   Justice Jarat Kumar Jain Member (J); Mr. Kanthi Narahari Member (T)  
Relevant Sections The IBC, 2016 – Sec. 3(17), Sec. 29A, and Sec.31. 
 
Brief Background 

The present Company Appeal (CA) is filed against the 
order passed by the Adjudicating Authority (NCLT, 
Cuttack Bench), whereby the Adjudicating Authority 
(hereinafter ‘AA’) allowed the above CA, and approved 
the Resolution Plan of the third Respondent herein, as 
per Sec. 31(1) of the IBC. Aggrieved by the same, the 
Appellant preferred the present Appeal. 
 

The Appellant is a Financial Service Provider within the 
meaning of Sec. 3(17) of the IBC. The CIRP was initiated 
against the second Respondent and moratorium was 
declared, at the instance of the first Respondent, who is 
a Financial Creditor of the second Respondent. 
The third Respondent is the Successful Resolution 
Applicant for Essar Steel India Ltd. (hereinafter Essar), 
and the Resolution Plan of the third Respondent has 
been approved. The “Essar” is a shareholder of the 
second Respondent, holding 30.2% shareholding, and 
the second Respondent, being under CIRP, is an 
undischarged insolvent. Therefore, the third 
Respondent is ineligible to be a Resolution applicant of 
the second Respondent, as it is barred under Sec. 
29A(a), read with 29A(j) of the IBC, read with 
Explanation 1(iii) thereof, thereby making the third 
Respondent a connected person to “Essar”. 
 

The Appellant stated that the AA ignored the fact that 
the third Respondent is a connected person of “Essar”, 
which is a shareholder of the corporate debtor and an 
undischarged insolvent. The AA approved the resolution 
plan of the third Respondent, relying on the basis of its 
affidavit, wherein it has affirmed that it is eligible under 
Sec. 29A of the IBC, to submit the Resolution Plan for the 
second Respondent. 
 

In response, the respondent stated that the Appellant 
had, at no point, raised any objection to the approved 
Resolution Plan before the AA, during the proceedings 
under Sec. 31 of the IBC. 
 

On the point of the ineligibility of the third Respondent 
to be a Resolution Applicant for the second Respondent, 
in terms of Section 29A(a)(j) of the IBC, owing to its 
purported relationship, stated that the above 
ineligibility criteria under Section 29A(a) applies only in  

 
reference to natural persons, and not Corporate 
persons, as there is no concept of an undischarged 
insolvent in reference to a Corporate person. The 
Insolvency and Liquidation of Corporate persons is dealt 
with under the provisions of the IBC and/or the 
Companies Act, 2013 (for Liquidation on grounds other 
than default/commercial grounds). Neither the IBC nor 
the Companies Act, 2013 provide for the concept of an 
undischarged insolvent. Therefore, under the IBC, 2016, 
only an individual can be considered as an undischarged 
insolvent, and for the said reason, the IBC specifically 
uses the terminology of Corporate Insolvency 
Resolution and Liquidation, for the purposes of a 
Corporate person, and at no point of time, uses the term 
‘undischarged insolvent’, with respect to a Corporate 
person. 
 

Issue 
Whether the third Respondent is ineligible under Sec. 
29A of the IBC? 
 
Decision 
The entire purpose of Sec. 29A of the IBC is to preclude 
undesirable persons from participating in the resolution 
process, rather than to punish bona fide resolution 
applicants who are genuinely attempting to revive 
certain Corporate Debtors. Keeping in mind the object 
of introducing Sec. 29A, the tribunal held that the third 
Respondent, not being an undesirable person who 
contributed towards the Corporate Debtor, would in no 
manner, fall within the ambit of Sec. 29A of the IBC. 
 

The intent of this legislation is not to penalise genuine 
resolution applicants, only on account of having taken 
over the distressed debtor under the framework of the 
IBC, which can be deciphered from the second proviso 
to Sec. 29A(c), introduced vide the Insolvency and 
Bankruptcy Code (Second Amendment) Bill, 2018, 
whereby the legislature has clarified that the ineligibility 
under Sec. 29A(c) would not be applicable to Resolution 
Applicants who acquired a debtor pursuant to a prior 
Resolution Plan approved under the IBC. Therefore, 
after the following reasoning, the tribunal rejected the 
CA of the appellant. 
 

 

https://ibbi.gov.in/uploads/order/1ad5b5aec981ba34b91272ecb494aeec.pdf
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Comments 

The Tribunal has rightly rejected the appeal as the intent 
of this legislation is not to penalise genuine resolution 
applicants, only on account of having taken over the 
distressed debtor under the framework of the IBC, and 
the same can be deciphered from the second proviso to 
Sec. 29A(c), whereby the legislature has clarified that 
the ineligibility under Sec. 29A(c) would not be 
applicable to Resolution Applicants who acquired a 
debtor pursuant to a prior Resolution Plan approved 
under the IBC. Further, by refraining to interfere in the 
instant case, the Tribunal is not only allowing the 
applicants, but facilitating a time-bound resolution, 
which is one of the much spoken of pillars of the IBC. 
 
 “ANUSHKA FUKE 
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A frivolous or vexatious alleged dispute cannot bar a CIRP application by operational 
creditor. 

IDBI CAPITAL MARKETS & SECURITIES v. JBF PETROCHEMICALS LTD. 

Court   National Company Law Appellate Tribunal, New Delhi 
Judgement Dated  December 20, 2021 
Bench   Justice M. Venugopal, Mr. V. P. Singh, Dr.  Ashok Kumar Mishra 
Relevant Sections The IBC, 2016– Sec. 8; Limitation Act, 1963- Sec.18 
 
 
Brief Background 
The corporate debtor (Respondent) and operational 
creditor (Appellant) entered into an agreement for the 
purpose of assistance in an arrangement in working 
capital facilities of approximately INR 2000 crores. The 
NCLT did not admit the application of an operational 
creditor because there was a pre-existing dispute 
between the parties and no default on part of the 
corporate debtor. Aggrieved by this order, the 
operational creditor filed an appeal. The Corporate 
Debtor has admitted its liability in Letter of 
Confirmation of Balance dated October 23, 2017. 
Corporate Debtor transferred the initial 
commencement fee of INR 20 lacs. However, the 
operational creditor claimed a sum of INR 78 lacs 
payable by the corporate debtor. The operational 
creditor issued a demand notice for the said amount 
under Sec. 8 IBC. Subsequently, the corporate debtor 
sent a reply on March 27, 2018 disputing its liability. 
Operational Creditor thereafter filed a CIRP application 

in May 2018. 
 
Issues  
Whether a ‘default’ has been committed by the 
corporate debtor. 
Whether the CIRP application is barred due to a pre-
existing dispute between the parties. 
 
Decision 
The NCLAT allowed the appeal and directed the 
Adjudicating Authority to restore the application. 

It was held that a default of INR 78 lacs had been 
committed by the corporate debtor. The corporate 
debtor contended that the operational creditor failed to 
honour its obligations under the Offer Letter and hence 
the corporate debtor was not obligated to transfer any 
amount apart from the commencement fee. The 
operational creditor had managed to arrange only INR 
217 crores out of INR 550 crores from the lenders of the 
corporate debtor. As a result, the second milestone 
after commencement fee was not achieved because the 
sums sanctioned by IDBI Bank and Indian Overseas Bank 
were not disbursed. However, this contention was 
rejected by the NCLAT. On June 17, 2016, the 
operational creditor raised an invoice for the first 

milestone. With regard to the second milestone, the 
operational creditor had in fact submitted a copy of 
sanction letter issued by IDBI Bank before the NCLT. In 
respect of the third milestone, IDBI was supposed to 
earn a total fee of INR 1.50 crore upon the financial 
closure of INR 1200 crores of capital facilities from 
lenders of corporate debtors. An invoice of INR 45 lacs 
was raised on March 31, 2017 upon fulfilment of the 
third milestone. The operational creditor denied any 
failure in the services provided by it. 

Furthermore, Clause 16 of the Offer Letter stipulates 
that “this Offer Letter is not and cannot under any 
circumstances be construed as constituting a 
commitment by the advisor to provide any advances, 
loans, or financing in any form”. This letter should be 
treated in strict confidence and is exclusively meant for 
the company for the purpose of outlining the scope of 
services as envisaged by the Advisor, and should be 
treated in strict confidence. In any case, this clause did 
not contain any guarantee or commitment to arrange 
the said capital requirement. Therefore, there was no 
failure on part of the appellant and the corporate debtor 
defaulted in payment of debt. 

The NCLAT also observed that there was no pre-existing 
dispute between parties. A dispute is considered to exist 
between parties if notice or such dispute is received or 
there exists a record of dispute in information utility. 
The notice must bring “existence” of a dispute to the 
notice of the operational creditor. The NCLT has to 
gauge whether there is a plausible contention which 
needs further investigation and that the “existence of 
dispute” is not a patently feeble legal argument or is not 
unsupported by any evidence. In essence, there must be 
a “genuine dispute” and not a frivolous or vexatious 
one. The corporate debtor in the instant case had 
admitted its liability. Such acknowledgment pre-
supposes that the corporate debtor is bound by its 
statement. The Letter concerning ‘Confirmation of 
Balance’ is an unambiguous acknowledgment and it 
unequivocally binds the corporate debtor to the debit of 
INR 78 lacs. Hence, the NCLAT held that the CIRP 
application must be restored.  

 

https://ibbi.gov.in/uploads/order/2021-12-22-103623-q94sx-fb7d8c5a200bd461366ea9dca0ee09c8.pdf
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Comments 
In the instant case, the NCLAT found no scope for 
existence of dispute after examination of the contract 
due to which it directed NCLT to admit the petition. The 
structure of the contract was such that it isolated it from 
complete performance and rather based the fees on 
performance on a phase-wise basis. Moreover, the 
Appellant did not have a mandatory obligation to 
arrange for the capital requirement. Therefore, the 
structure of the contract was integral to NCLAT's 
decision. 
 
“RENUKA NEVGI 
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The IBC will have overriding effect over terms and provisions of other instruments 
and legislations. 

RAJEEV R. JAIN v. AASAN CORPORATE SOLUTION PVT. LTD. & NIRMAL LIFESTYLES REALITY PVT. 
LTD. 

Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi 
Judgement Dated  January 12, 2022 
Bench                 Justice Ashok Bhushan (Chairperson), Justice Jarat Kumar Jain, Dr. Ashok Srivastava (T) 
Relevant Sections The IBC, 2016 - Sec. 7 and Sec. 238 

 
Brief Background 
The present appeal was filed against the impugned 
judgement dated December 6, 2021 by the Adjudicating 
Authority (AA) allowing initiation of CIRP against the 
Corporate debtor (CD). The financial creditor had 
provided two loan facilities to the CD, which were 
secured by a deed of mortgage and other security 
documents. Subsequently, the CD failed to repay the 
first loan even after an extension in date of repayment, 
and thus, the financial creditor filed an application 
under Sec. 7 of the IBC, 2016. The CD opposed this 
application on two grounds:(i) Financial creditor had 
committed a breach of certain terms of the contract; 
and (ii) amounts under both the first and second credit 
facility were secured.  

The appellant in the present appeal contended that the 
credit facilities provided by the financial creditor were 
secured and the assets of the mortgage were of more 
value than the amount due. Thus, the Financial Creditor 
should have realised its amount from the securities as 
per the Terms and Conditions of the mortgage deed, 
and thus, the application under Sec. 7 was not 
maintainable. It was further argued that the AA 
committed an error by not considering the judgement 
of a co-ordinate Bench in the case of Beacon Trusteeship 
Ltd. vs. Neptune Ventures and Developers Pvt. Ltd. [CP 
(IB)993/MB/C-IV/2020], wherein the AA, while dealing 
with similar terms and conditions of agreement and 
mortgage, had rejected the application under Sec. 7 and 
held that the remedy available to the financial creditor 
was to realise the amount from security.  

It was argued by the respondent that the loan 
agreement and mortgage deed do not put an embargo 
on the rights of the financial creditor, provided under 
Sec.7 of IBC, 2016. With regards to the judgement of the 
co-ordinate bench, it was submitted that the AA refused 
to rely on the said judgement as it was not in conformity 
with the IBC, 2016. 

 
 
 
 

Issues  

Whether the terms and conditions of the agreement 
and mortgage deed can create an embargo over the 
rights and remedies provided under the IBC, 2016? 

Whether the AA committed an error in admitting the 
application under Sec.7 of the IBC, 2016? 

Decision 
At the outset, the NCLAT, while referring to the 
impugned judgement, highlighted that none of the 
parties had disputed the claim of default committed by 
the CD. Further, with regards to the first issue, the 
NCLAT, while referring to the clauses of Mortgage Deed, 
held that the mortgage deed did not put any embargo 
to necessarily realise the dues from secured assets. 
Rather, the terms of the mortgage itself protect and 
preserve the remedies available to the financial 
creditor. Furthermore, it was highlighted that the 
remedy provided under Sec. 7 of the IBC, 2016 is a 
special remedy, and Sec. 238 of the IBC, 2016 provided 
an overriding effect to the provisions of the IBC, 2016 
from any other law or instrument. Thus, it was held that, 
since a mortgage deed is an ‘instrument’, the terms and 
conditions of the same cannot claim a superior status to 
the provisions of the IBC, 2016.  

With regards to the second issue, the NCLAT, while 
referring to the impugned judgement, observed that the 
rationale of the AA for not following the judgement of 
the co-ordinate bench was that the same judicial 
member had taken a contrary view in the judgement of 
IDBI Trusteeship Services Ltd. v. Ornate Spaces Pvt. Ltd., 
[CP. No. 4459/IBC.MB/2019] The NCLAT highlighted 
that, as per the Judgement of Hon’ble Supreme Court in 
Sub-Inspector Rooplal and Anr. Vs. Lt. Governor Through 
Chief Secretary, Delhi and Ors. [(2000) 1 SCC 644], and 
Collector of Central Excise, Kanpur vs. Matador Foam 
and Ors. [(2005) 2 SCC 59], there was no doubt that a 
judgement of a jurisdictional tribunal has a binding 
effect on both NCLT and NCLAT. However, it is a settled 
principle of law that judgements which are per incuriam 

https://ibbi.gov.in/uploads/order/6f725129e5176ddf32022b9bc5b742d4.pdf
https://ibbi.gov.in/uploads/order/6f725129e5176ddf32022b9bc5b742d4.pdf
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are an exception to the rule of precedent, and thus, the 
NCLAT held that since the tribunal in the judgement of 
Beacon Trusteeship Ltd. did not consider the application 
of Sec. 238 of the IBC, which has an overriding the effect 
of instruments like Mortgage deeds, the same was per 
incuriam. The NCLAT in this regard, also referred to the 
Judgement of Hon’ble Supreme Court in Gujarat Urja 
Vikas Nigam Limited vs. Amit Gupta and Ors. [(2021) 7 
SCC 20], wherein it was held that due to Sec. 238 of the 
IBC, the conditions of an agreement or instruments are 
overridden. 

Thus, the NCLAT held that the judgement of the co-
ordinate bench in Beacon Trusteeship Ltd. was not a 
binding precedent that had to be followed by another 
co-ordinate bench and thus, the AA did not commit any 
error while admitting the application under Sec. 7 of the 
IBC. 
 
 
 
 
 
 
 

Comments 
The NCLAT in this case has rightly dismissed the appeal. 
They have rightly highlighted the correct position of law 
and delivered the judgement in consonance with the 
principles of the IBC. It has been clearly established in 
Sec. 238 of the IBC that provisions of the IBC have an 
overriding effect over any ‘instrument’ and in the 
instant case, the mortgage deed is an ‘instrument’. 
Alternatively, the mortgage deed or the agreement 
didn’t have any clauses contrary to or barring the relief 
provided under Sec. 7 of the IBC. Therefore, the remedy 
under Sec. 7 cannot be barred. 

Further, the NCLAT has rightly provided the correct 
observations regarding the doctrine of stare decisis. Per 
incuriam is an exception to stare decisis, thus the 
judgement in Beacon Trusteeship Ltd. can also be held 
per incuriam as Sec. 238 allows general invocation of IBC 
regardless of inconsistencies/absence of such remedies 
in other laws and instruments. 
 

“ANAND BHOMA 
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The resolution plan doesn’t remain a confidential document after CIRP is concluded. 

ASSOCIATION OF AGGRIEVED WORKMEN OF JET AIRWAYS (INDIA) LTD. v. JET AIRWAYS (INDIA) 
LTD. & ORS. 
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi. 
Judgement Dated  January 20, 2022 
Bench   Justice Ashok Bhushan 
Relevant Sections The IBC, 2016- Sec. 31(3)(b), 24, 196(1), 61(3)  
 
Brief Background 
This appeal was filed by an association of aggrieved 
workmen of the Jet Airways (India) Ltd, who are also the 
operational creditors, for their claim before the 
Resolution Professional. This Appeal has been filed 
against the order of the Adjudicating Authority, dated 
June 22 2021, approving the Resolution Plan on several 
grounds as contained in the grounds stated in paragraph 
9 of the Memo of Appeal. The question that had to be 
considered by the tribunal is whether the appellant is 
entitled to a copy of the Resolution Plan or any part of it 
in its proceedings. The argument that was put forth by 
the counsel for appellant was that Section 31(3)(b) of 
the Code obligates the Resolution Professional to 
forward the entire records of the CIRP along with the 
Resolution Plan to Insolvency and Bankruptcy Board of 
India (Board) to be recorded in its database, after the 
approval of the Plan. Therefore, it can safely be inferred 
that the information is not meant to be kept confidential 
after the CIRP has been concluded. Several contentions 
were raised by the learned counsel for Respondent no. 
4, in contradiction to what was said for the appellant. 
She pointed out that the Resolution Plan can only be 
shared with the Members and participants of the 
Committee of Creditors were not a part of CoC, they 
cannot claim a copy of the Plan.  
 
Issues  
Whether the Appellant Association/Operational 
Creditors are entitled to a copy of the entire Resolution 
Plan. 

Whether the Resolution Plan remains a confidential 
document, even after the CIRP is concluded?  

Decision 
The NCLAT decided that the Appellant is entitled for the 
relevant part of the Resolution Plan relating to the claim 
of the workmen and employees, but not the entire plan. 
The tribunal referred to the First Schedule of the IBC, 
2016 which deals with ‘Code of Conduct for Insolvency 
Professionals’ in Item No.21. Herein a clause for 
‘confidentiality’ has been prescribed which requires the 
Insolvency Professional to ensure that confidentiality of 
the insolvency resolution process, liquidation, and 
bankruptcy process, should always be maintained. 

Although, he is authorised to disclose any information 
with the consent of the relevant parties or if required by 
law. The tribunal referred to Section 24 of the IBC 2016, 
which when read with Regulation 21 (3) (iii) of Process 
Regulation 2016, “makes it clear that all Members, who 
were to participate in the meeting of the Committee of 
Creditors had to be provided copies of all relevant 
documents.” Also, since Section 24 of the code puts 
operational creditors, whose amount of their aggregate 
dues is not less than 10% of the debt, in a position where 
they can be a part of CoC, they are entitled to receive 
copies of all documents. It was ruled by the tribunal that 
the appellant in the present case is not entitled to the 
copy of the entire documents because he did not 
participate in the CoC meetings.  

The second question of law that was considered by the 
tribunal was “whether the Resolution Plan after it being 
approved by the Adjudicating Authority, still continues 
to be a confidential document.” The tribunal observed 
that as per Rule 114(a) of the NCLT Rules, 2016, the 
parties to the case or any of their authorised 
representative, irrespective of them being present in 
the proceedings, may be allowed to inspect the record 
of the case, required he has a permission in writing to 
the registrar. Therefore, the court dismissed the 
argument of the respondent party which stated that 
“Resolution Plan still remains confidential documents 
after it is made part of the record or proceeding of the 
Adjudicating Authority.” It was further observed that 
Section 31(3) of the IBC, 2016 requires the Resolution 
Professional to forward all records relating to the 
conduct of the corporate insolvency resolution process 
and the resolution plan to the Board so that it can be 
recorded on its database, after the Resolution Plan has 
been approved. This is in continuation with Section 
196(1) which deals with ‘Powers and functions of the 
Board’ and empowers the Board to “call for any 
information and records from the insolvency 
professional agencies, insolvency professionals and 
information utilities”. Therefore, the tribunal was of the 
opinion that the records that are sent to the Board are 
not only for proper research studies but also so that it 
can be published. After the said scheme of code was 
followed, the tribunal reached the conclusion that since 
the records can be published after being sent to the 

https://ibbi.gov.in/uploads/order/ab207ca60e32f0ac8da4f5f4dffa4a48.pdf
https://ibbi.gov.in/uploads/order/ab207ca60e32f0ac8da4f5f4dffa4a48.pdf
https://ibbi.gov.in/uploads/order/ab207ca60e32f0ac8da4f5f4dffa4a48.pdf
https://ibbi.gov.in/uploads/order/ab207ca60e32f0ac8da4f5f4dffa4a48.pdf
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board, a resolution plan after being approved by the 
Adjudicating authority does not remain confidential any 
more. 

The tribunal cited one more explanation to corroborate 
their stance over the issue, by referring to Section 61(3) 
of the IBC, 2016. As per the said section, an appeal can 
be made against the approved order if it is found to be 
violative of the terms prescribed in Section 61(3) itself. 
The tribunal observed “unless the Appellant is aware of 
the contents of the Resolution Plan, how he will be able 
to satisfy the Appellate Court that the grounds 
enumerated in sub-section (3) of Section 61 are made 
out in reference to approval of the Resolution Plan.” 
This provision further strengthens the stance of the 
tribunal regarding the confidentiality of the Resolution 
Plan. However, the NCLAT was of the view that since 
there were more than 20,000 operational creditors, it 
would not be viable to provide a copy of the entire 
resolution plan to each of them. It was therefore ruled 
that “the part of the Resolution Plan which deals with 
claims of workmen and employees should be provided 
to the Appellant by Successful Resolution Applicant – 
Respondent No.4.” 

Comments 
The judgement of the NCLAT is extremely pragmatic 
given the factual circumstances in this case. There are a 
large number of operational creditors and in order to 
ensure that their interests are met, they are required to 
be made aware of the provisions of the conditions that 
are imposed to resolve their debt. Therefore, 
considering the said facts, the NCLAT has correctly held 
that the portion of the resolution plan concerning 
operational creditors should be made available to them. 
Other than that, the court has also correctly held that 
the resolution plan does not remain a confidential 
document, considering the framework of the IBC, which 
is to ensure that all the stakeholders’ interests are 
satisfied under the overarching guidance and 
supervision of the IBBI. So within a framework that is 
carved out to ensure that there’s regulation at each 
stage, a document as crucial as the resolution plan, 
which caters to the interest of many people and entities 
involved in the proceedings, cannot be said to be a 
completely confidential document. 
 
“DIVYA SINGH
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The approval of CoC under Section 12(2) of the Code is mandatory for seeking 
exclusion of time even if it’s sought on the grounds of lockdown. 

INDIABULLS HOUSING FINANCE LIMITED v. SANDEEP CHANDNA & ORS. 
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi. 
Judgement Dated  January 18, 2021 
Bench   Justice Anant Bijay Singh, Member (Judicial) and Shreesha Merla, Member (T). 
Relevant Sections The IBC, 2016 - Section 11, 7, 12(2);  

IBBI Rules, 2016 - Regulation 40C, 340   

 
Brief Background 
The present appeal has been filed against the impugned 
order of NCLT, New Delhi dated August 3, 2021 under 
Section 11 of the IBC. On December 21, 2020 an 
application was filed under Section 7 of the IBC, 2016 
that was admitted by the Adjudicating Authority and the 
IRP was appointed. The CIRP commenced on December 
23, 2020 and an appeal was filed against the admission 
on January 07, 2021 by Mr. Raj Singh Gehlot, the 
Director of the ‘Corporate Debtor’. Although the CoC 
was constituted sometime before January 15, 2021 its 
functioning was restrained by an order of the tribunal 
from the date January 18, 2021 to April 06, 2021. An 
appeal against this order was made by the appellant in 
the Hon’ble Supreme Court on February 13, 2021, in 
which the Court took the decision to stay the impugned 
judgement and order of the NCLAT dated January 18, 
2021. This had halted the CIRP from January 18, 2021 to 
February 21, 2021. Moreover, there was a lockdown 
that was imposed by the Govt. of Delhi and the Govt. of 
Haryana from April 19, 2021 to June 07, 2021, which 
further led to the IRP’s improper functioning for a period 
of 50 days. In the meeting that was convened by the IRP 
on July 07, 2021, a proposal was kept before the CoC, 
regarding filing of an application for exclusion/extension 
of timelines for the CIRP and put the issue to vote. So is 
the argument of the appellant that irrespective of the 
majority voting against the motion (only 19.81% in 
favour), the IRP went on to file an Exclusion Application 
seeking exclusion of a period of 87 days from the 180 
days period, without informing or communicating the 
same to the Members of the CoC. According to the 
appellant, as per Section 12(2) of IBC, 2016, such 
extension to a period of 180 days already existing for the 
CIRP is only to be provided with express mandate of the 
CoC which amounts to 66% of the Voting shares. It was 
also contended that Regulation 340 of the Insolvency 
and Bankruptcy Board of India authorises no one but the 
CoC to grant instructions to the IRP for filing an 
application for the CIRP. The central idea that was being 
argued by the appellant was that the terms ‘extension’ 
and ‘exclusion’ are not to be interpreted differently and 
that both of them essentially mean an increase in the 
duration of the CIRP, that the IRP is in no position to 
increase. On the contrary, it has been argued by the  

 
respondent that ‘exclusion’ is not the same as 
‘extension’ and that a mere misinterpretation shouldn’t 
avoid the IRP “for filing an Application before the 
Adjudicating Authority to meet the ends of justice and 
keep the ‘Corporate Debtor’ alive and as a ‘going 
concern’.” The respondent further contended that the 
period of lockdown shall not be counted in the 180 days 
in which the CIRP is supposed to conclude. A judgement 
was cited in this reference, viz., ‘Sudip Bhattacharya, 
Resolution Professional of Reliance Naval and 
Engineering Ltd.’, Company Appeal (AT) (Insolvency) No. 
858 of 2020, “in which this Tribunal has excluded the 
period of lockdown with effect from 25th March 2020 
till 31st August 2020 while computing the period of 
CIRP.” 
 
Issue 
Whether the approval of the CoC under Section 12(2) of 
the Code is mandatory for seeking ‘exclusion of time’ 
even if it is sought on grounds of lockdown/time lost 
during the period of any ‘Stay’/Status Quo /or for any 
other reason? 
 
Decision 
The tribunal after hearing arguments from both the 
parties reached the conclusion that “the Adjudicating 
Authority has rightly ‘excluded’ the period of 87 days 
from the CIRP period.” Although it was acknowledged by 
the NCLAT that in light of Section 12(2) a minimum 
voting share of 66% from the CoC is necessary for the 
IRP to file an Exclusion Application before the tribunal, 
Regulation 40 C of the IBBI Regulations, 2016 provides 
levy to the IRP in the present case. This is because under 
the said regulation, “the period of lockdown imposed by 
the Central Government in the wake of Covid-19 
outbreak shall not be counted for the purposes of the 
time-line for any activity that could not be completed 
due to such lockdown, in relation to a corporate 
insolvency resolution process”. A proper 
representation, as to timeline while the CIRP was not in 
function, was made by the tribunal which explained that 
the total exclusion of 87 days that is being demanded by 
the IRP is because of the stay filed by the appellant 
herein (37 days), in addition to the lockdown period 

https://ibbi.gov.in/uploads/order/b136e838e13ae433e8c3c5d1a72aaf54.pdf
https://ibbi.gov.in/uploads/order/b136e838e13ae433e8c3c5d1a72aaf54.pdf
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imposed by respective state governments (50 days). To 
verify this stance, the tribunal relied on its judgement 
given in the Quinn Logistics Private Limited v. Mack Soft 
Tech Private Limited in Company Appeal (AT) 
(Insolvency) No. 185 of 2018.  

The tribunal also elaborated on the difference between 
the meaning of the word ‘extension’ and ’exclusion’. It 
differentiated between the two by comparing the 
dictionary meaning of the former, which simply meant 
“the act of lengthening, stretching out or enlarging the 
scope of something, the ‘additional’ period of time given 
to one to meet one end”, with that of the latter which 
referred to “an instance of leaving something or 
someone out, barring, keeping out, eliminate, rule out, 
facing out etc.” This led to the tribunal reaching an 
interesting understanding i.e., “’ extension of 87 days’ 
would necessarily mean 180+87 days and ‘exclusion of 
87 days’ would essentially mean 180-87 days”.  

 
 
 

Comments 
There is enough jurisprudence to support that corporate 
death of a company should be the last resort in an 
insolvency proceeding. In furtherance to this, the  
Tribunal's exclusion of the 87 days period from the CIRP 
by virtue of the conjoint reading of Section 12 with 
Regulation 40C, makes the Tribunal’s consideration 
towards the plight of people amidst the on-going 
pandemic evident. Also, as it further holds that IRP is 
appointed as per Section 22 and replaced under Section 
27, it also re-establishes that there is no provision under 
the Code empowering only one of the Members of the 
CoC to approach this Tribunal seeking replacement of 
the IRP when the same is rejected by a majority of 
Members of the CoC, and thus, making this 
pronouncement be in tandem with the spirit of the 
Code. 
 
“DIVYA SINGH 
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Going concern sale of Corporate Debtor includes transfer of assets as well as the 
liabilities. 

M/S. VISISTH SERVICES LIMITED v. S. V. RAMANI  
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi 
Judgement Dated  January 11, 2022 
Bench   Justice Shreesha Merla (T)  
Relevant Sections The IBC, 2016- Sec. 61, Sec. 53 and Sec. 35; 

IBBI (Liquidation Process) Regulations, 2016 - Regulation 32A
Brief Background 
The Present Appeal has been filed under Sec. 61 of the 
IBC by M/s. Visisth Services Limited (Hereinafter 
‘Appellant’) against the Impugned Order dated August 
7, 2020 passed by NCLT, Kolkata Bench. The Application 
for CIRP was filed under Sec. 10 of the IBC by the 
Corporate Debtor. Thereafter, an order of liquidation 
was passed, following which, the appointed Liquidator 
issued advertisements inviting bids from prospective 
buyers through an e-Auction for the sale of the 
Company as a ‘Going Concern’. 
Owing to the said advertisement, the Appellant 
submitted the Earnest Money Deposit (“EMD”) of Rs. 
37,10,000/- to the Liquidator. However, the payment, as 
alleged by the appellant, was conditional in nature as 
there was no clarification on terms of the contract. The 
condition in dispute was that, if any litigation arises from 
any source, the EMD amount and the bidding document 
purchase amount was to be refunded within three days, 
to which the Liquidator replied that no changes could be 
made to the Information Document for the auction, 
since it was published in the public domain. Hence, 
either the EMD will be forfeited, or the contract will be 
performed as per the original bid offer. 
Thus, an Affidavit was filed by the Appellant, along with 
an application to the Adjudicating Authority, seeking 
directions for the ‘Approval of the Sale’ as a ‘Going 
Concern’. The relief was sought for approval without 
transfer of any liabilities in a ‘Going concern sale’ of such 
nature, and if there existed any impediment, the 
Appellant sought withdrawal from the bid, and refund 
of the amount paid. The NCLT denied the relief to the 
Appellant. Hence, the present appeal. 
 
Issues 
Whether the sale of Corporate Debtor as a ‘Going 
Concern’ in Liquidation Proceedings includes its 
liabilities? 
Whether the Appellant herein can withdraw from the 
bid after payment of the EMD, and seek for refund of 
the amount paid on the ground that the offer made by 
the bidder was a ‘conditional offer’? 

 
 
 

 
Decision 
As to the first issue, the NCLAT gave its findings in the 
negative, and observed that the sale of a company as a 
‘Going Concern’ means sale of both its assets and 
liabilities, if it is stated on an ‘as is where basis’. 
To arrive upon the said finding, the NCLAT relied upon 
Regulation 32A of the IBBI (Liquidation Process) 
Regulations, 2016 and the IBBI Discussion Paper dated 
April 27, 2019 on the corporate liquidation process. The 
rationale provided by the NCLAT was that, as per 
Regulation 32(e) of the IBBI (Liquidation Process) 
Regulations, 2016, a ‘Going concern Sale’ on an ‘as is 
where basis’ does not dissolve the Corporate Debtor. 
Rather, it forms a part of the liquidation estate wherein 
the entire business, including assets and liabilities, 
including all contracts, licences, concessions, 
agreements, benefits, privileges, rights or interests, is 
transferred to the purchaser. 
Therefore, it was concluded that the sale of a company 
as a ‘Going Concern’ means sale of both its assets and 
liabilities, if it is stated on ‘as is where is basis’. 
As to the second issue, the NCLAT again gave a negative 
finding, and held that the Appellant accepted all the 
conditions, and that it was a case of concluded contract 
where no refund of EMD amount is possible. The same 
was observed on the following grounds: That, after 
paying the EMD amount and accepting the bid, the 
Appellant cannot now say that it was not a concluded 
contract. If the Appellant had had any apprehensions 
and conditions about the liabilities, the Appellant could 
have exercised their choice of not participating in the 
bid. Having participated, the Appellant cannot propose 
certain conditions subsequent to their participation and 
putting in their bid. If the Appellant is allowed to 
withdraw from the bid at this stage, and seek refund on 
the ground that their conditional offer has not been 
accepted, then the liquidation process would be a never 
ending one, defeating the scope and objective of the 
IBC. 
Clearly, noting the terms and conditions that the 
Company was being sold as a ‘Going Concern on an as is 
very basis’, the Appellant cannot now be permitted to 
turn around and plead that their offer was conditional. 
Lastly, it was held that the Appellant bidder cannot 
wriggle out of the contractual obligations arising out of 

https://ibbi.gov.in/uploads/order/1b825c694bf9ab058ce44527c86af47d.pdf
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acceptance of his bid, and thereby, the Appellant cannot 
be entitled to the EMD amount, or the amount paid 
towards the Bid Purchase document, if he does not 
comply with the terms of the contract. 
Thus, the appeal failed and was dismissed.  
 
Comments 
For the first issue, the tribunal placed its reliance upon 
a discussion paper by the IBBI to hold that a sale as a 
‘Going Concern’ means the sale of assets as well as 
liabilities, and not assets sans liabilities. To this, the 
author humbly begs to differ. The concept of ‘Going 
concern sale’ was introduced by the way of an 
amendment in 2019 to the Liquidation Regulations (R. 
32) with the aim of giving hope to the distressed 
company for revival even during liquidation, in the form 
of going concern sale (‘GCS’) of the debtors. The concern 
was to give acquirers the same benefits that are 
provided to successful resolution applicants during the 
CIRP. This is quite evident from the sale of PSL Ltd., 
Mohan Gems, Enviiro Bulk, Vishwa Infrastructures, and 
Topworth Pipes, who have been sold as ‘Going 
Concerns’ in the last quarter.  
 
In that backdrop, the fundamental purpose behind a 
going concern sale is to retain the legal entity of the 
Corporate Debtor. The crux of a GCS is that the equity 
shareholding of the Corporate Debtor is extinguished, 
and the acquirer takes over the undertaking with the 
assets, licences etc. The ‘undertaking’ here strictly 
includes the business of the Corporate Debtor, assets, 
properties and rights etc., excluding the liabilities. Thus, 
the Corporate Debtor survives, and only the ownership 
is transferred by the liquidator to the purchaser. 
Thereby, the amount paid as consideration by the 
purchaser to the liquidator is to be distributed to the 
creditors in accordance with Sec. 53 of the IBC. A similar 
reasoning to this tune was provided in the case of 
Gaurav Jain v. Sanjay Gupta, and as such, squarely 
applies to the facts of the present case as well.  

 
“NIMISHA SHARMA  
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NCLT PRONOUNCEMENTS 
 

Interest cannot be clubbed with Principal Amount to constitute as “Operational 
Debt.” 

M/S. CBRE SOUTH ASIA PVT. LTD. v. M/S. UNITED CONCEPTS & SOLUTIONS PVT. LTD. 
 
Court   National Company Law Tribunal, Delhi Bench 
Judgement Dated  January 19, 2021 
Bench   Justice Abni Ranjan Kumar Sinha (J), Justice L. N. Gupta (T) 
Relevant Sections The IBC, 2016– Section 4, Section 9;  

Insolvency and Bankruptcy Rules, 2016 
 
Brief Background 
CBRE South Asia Pvt. Ltd (“Applicant”) is in the business 
of real estate and facility and project management 
consultancy services. The corporate debtor is in the field 
of constructions, offices and housing. United Concepts 
& Solutions Pvt. Ltd. (“Corporate Debtor”) reached out 
to the applicant to provide brokerage services to find 
suitable company that will take on lease, a property 
owned by the corporate debtor. Work was commenced, 
but there was a huge default in payments from the 
Corporate Debtor’s end. Interest kept adding up, and 
payment was still not made. Two legal notices were 
issued. Outstanding dues were not cleared and Demand 
Notice was issued u/s. 8 of the IBC, which empowers the 
OCs to initiate a CIRP on delivery of such demand notice, 
was issued. 
  
Accordingly, the applicant filed this present application 
under Section 9 of the IBC read with Rule 6 of the 
Insolvency and Bankruptcy Rules to initiate CIRP against 
Corporate Debtor. 
 
Issues  
1. As the principal amount was Rs.88,50,886/- and 
Rs.51,33,514/- was the interest component, the 
question arises as to whether the Principal and Interest 
amounts can be clubbed together to reach the minimum 
threshold of Rs. 1 Crore as stipulated under Section 4 of 
IBC, 2016. 
 
2. Should the limit of 1 Cr be applicable since the 
notification regarding this limit came out in 2020 and 
the date of default in the present scenario is in 2019? 
 
Decision 
The definitions for “Operational Debt” and “Financial 
Debt,” as defined under Sec. 5(21) and 5(8) of IBC, 2016 
respectively, were looked at carefully by the Tribunal. 
While “financial debt” means a debt along with interest, 
“operational debt” does not state anything about  
 

interest, and is beyond its scope.  Therefore, for the first 
issue, the Tribunal held that the Interest amount cannot 
be clubbed with the Principal amount of debt to arrive 
at the minimum threshold of Rs. 1 Crore for complying 
with the provision of Section 4 of IBC, 2016 
  
As for the second issue, the date of default may have 
been in 2019, but since the application has been filed in 
2021, the limit is applicable in this present case. To come 
to this decision, the tribunal placed reliance on the case 
of Jumbo Paper Products v. Hansraj Agrofresh Pvt. Ltd. 
[Company Appeal (AT) (Ins) No. 813 of 2021] which 
stated that any statute/law can be applied 
retrospectively only if explicit provision regarding its 
retrospective application is made in the statute. 
  
Therefore, holding that the application was not 
maintainable, the Tribunal dismissed the same. 
 
Comments 
The appeal in the present scenario is rightfully 
dismissed. The Application for initiation of CIRP by 
Operational Creditor stands inefficacious, as the default 
did not meet the desired criteria, as under the definition 
of “operational debt.” The intent of the legislation is to 
categorically keep the different types of debt given 
under the Code i.e. financial debt and operational debt 
apart, and so any question of law on them must be 
examined by keeping the two at different pedestals. As 
the Tribunal relied upon the case of M/s. Wanbury Ltd. 
v. M/s. Panacea Biotech Ltd. [CP No. 8/2016], it 
effectively reaffirmed the distinction drawn between 
operational and financial debt and as under which the 
interest can be claimed, and thus, solidified the existing 
jurisprudence upon the same. 
 
“AASHKA VORA 
 
 
 

 

https://ibbi.gov.in/uploads/order/b5d2f69856a67f8f9216e525d9e4c33d.pdf
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Sec. 60(2) does not in any way prohibit the filing of proceedings under Sec. 95 of the 
IBC even if no proceedings are pending before the NCLT. 

SBI, STRESSED ASSET MANAGEMENT BRANCH v. MAHENDRA KUMAR JAJODIA  
 
Court   National Company Law Appellate Tribunal, Principal Bench, New Delhi 
Judgement Dated  January 27, 2022 
Bench   Justice Ashok Bhushan (J); Dr. Alok Srivastava (T) 
Relevant Sections Insolvency and Bankruptcy Code, 2016–Sec. 95(1), 60(1), 60(2). 
 
Brief Background 
In the present factual matrix, an appeal has been filed 
against the Order passed by NCLT, Kolkata (hereinafter 
AA). The State Bank of India (SBI) has filed an application 
under Sec. 95(1) of the IBC seeking initiation of the 
Corporate Insolvency Resolution Process (CIRP) against 
Mahendra Kumar Jajodia, the Guarantor. The 
application was rejected by the AA as premature. The 
reason given for the rejection was - Sec. 60(2) of the IBC 
requires that for an insolvency Resolution Process to be 
initiated against the guarantor there must be CIRP or 
Liquidation Process is pending against the Principal 
Borrower/Corporate Debtor. Since that requirement is 
not satisfied in the present case, the application is thus 
dismissed. 
  
The Appellant contended that AA has not correctly 
interpreted Sec. 60(2) of the IBC. It is submitted that the 
application is fully maintainable under Sec. 60(1) of the 
IBC despite there being no pendency of any CIRP. 
  
By refuting the submissions of the Appellant, the 
Respondent submits that since in the present matter, no 
proceedings are pending as required in Sec. 60(2) of the 
IBC, the application has rightly been rejected by the AA 
as premature. 
 
Issue 
Whether Sec. 60(2) of IBC prohibits filing of proceedings 
under Sec. 95 of the IBC even if no CIRP proceedings are 
pending against the Principal Borrower/Corporate 
Debtor before the NCLT? 
 
Decision 
The Tribunal opined that the purpose and object of Sec. 
60(2) of the IBC is that when a CIRP or Liquidation 
Proceeding of a Corporate Debtor is pending before an 
NCLT the application relating to the Insolvency Process 
of a Corporate Guarantor or Personal Guarantor should 
be filed before the same NCLT. This was to avoid two 
different NCLTs from taking up CIRP of Corporate 
Guarantor. Sec. 60(2) does not in any way prohibit filing 
of proceedings under Sec. 95 of the IBC even if no 
proceedings are pending before NCLT. 

Thereby, the Tribunal pointed out that the AA erred in 
holding the application under Sec. 95(1) as premature. 
The application filed by the Appellant was fully 
maintainable and could not have been rejected only on 
the grounds that no CIRP or Liquidation Proceeding of 
the Corporate Debtor or Personal Guarantor are 
pending before the NCLT. Therefore, the Tribunal set 
aside the order passed by the AA. 
 
Comments 
The Tribunal rightly pointed out the error on the part of 
the AA as holding the application under Sec. 95(1) as 
premature. The sub-section 2 of Sec. 60 of the IBC does 
not in any way prohibit filing of proceedings under Sec. 
95 of the IBC even if no proceedings are pending before 
NCLT. The idea is that both proceedings be entertained 
by one and the same NCLT. Hence, acting on the intent 
of the legislation, the tribunal did the right thing. 
 
“ANUSHKA FUKE 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://ibbi.gov.in/uploads/order/2022-01-28-124013-g0wpl-26414f3846632f4c82d397e67e510d1f.pdf
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