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The Centre for Insolvency and Financial Laws [“Centre”] has given comments on the
Discussion Paper of the Ministry of Corporate Affairs dated 23rd December, 2021. The Centre
has given comments on Part 2 to Part 5 of the Discussion Paper.

PART 2: STREAMLINING AVOIDABLE TRANSACTIONS AND
WRONGFUL TRADING
Part 2 of the Discussion Paper deals with streamlining avoidable transactions and wrongful
trading under the Insolvency and Bankruptcy Code, 2016 [“IBC”]. The proposed amendments
aim to provide more clarity on the provisions governing avoidable transactions and wrongful
trading. Considering the framework of the IBC and aims which the proposed amendments seek
to achieve, we put forward the following general comments and thoughts on the issue:
A. Proposed amendments pursuant to the Insolvency Law Committee [“ILC Report”]
February 2020 Report

1. Proposed Amendment to Section 19(1)
Section 19(1) puts a duty on all personnel of the corporate debtor to co-operate with interim
resolution professionals in managing the affairs of the corporate debtor. The proposed
amendment also extends this duty to any person deemed necessary by the interim resolution
professional. The proposed amendment is positive in nature as it enhances the scope of the
current law. This amendment ensures that the interim resolution professional gets requisite cooperation for the collection of information to conduct the CIRP and file applications against
avoidable transactions and wrongful trading.

2. Proposed Amendment to Section 25(2)
Section 35(1) specifies the duties of the liquidator where Section 35(1)(l) provides the
liquidator with the power to investigate the affairs of the corporate debtor for identification of
avoidable transactions or wrongful trading. Section 25(2) specifies the duties of the resolution
professional, however, there is no mention of a specific provision for the identification of
avoidable transactions or wrongful trading. The proposed amendment, keeping in mind this
lacuna, provides for an explicit duty of the resolution professional and liquidator to investigate
the affairs of the corporate debtor for identification of avoidable transactions or wrongful
trading.

3. Proposed Amendments to Sections 43, 45 and 50
Sections 43, 45, 50 of the IBC provide for the liquidator or the resolution professional to file
an application to avoid transactions in case of improper trading. However, except Section 47
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which allows the creditors, members or partners of the corporate debtor to file an application
for an undervalued transaction when the liquidator or the resolution professional fails to do so,
there is no other provision that allows the creditors to file an application in case of improper
trading where the liquidator or the resolution professional fails to do so. The ILC Report has
correctly identified this lacuna and proposed an amendment in Section 43, 45 and 50 mirroring
Section 47 to permit creditors or committee of creditors [“CoC”] to file an application to the
Adjudicating Authority [“AA”] for avoiding such transactions if the liquidator or the resolution
professional fails to make such an application. This proposed amendment enhances the
framework for avoidable transactions and wrongful trading as it recognizes the locus standi of
the creditors.

4. Proposed Amendment to Section 47
Section 47 of the IBC allows creditors, members or partners of the corporate debtor to file an
application for an undervalued transaction when the liquidator or the resolution professional
fails to do so. The proposed amendment suggests disallowing members or partners of the
corporate debtor from filing applications to avoid an undervalued transaction. However, there
may be cases where the undervalued transaction has been passed by a majority vote by the
members of the corporate debtor. In such a decision, the minority members of the corporate
debtor have played no role and hence should be given an opportunity to approach the AA.
Keeping this in mind, the proposed amendment could be more fruitful, if in those cases, the
minority members of the corporate debtor are allowed to file an application before the AA, in
case the liquidator or the resolution professional fails to do so.

5. Proposed Amendment to Section 66
Being a technical change, we concur with the proposed amendment for Section 66 of the IBC.

B. Continuation of proceedings after approval of resolution plan
Section 26 of the IBC provides that filing of an avoidance application by the resolution
professional will not affect the proceedings of the corporate insolvency resolution process
[“CIRP”]. However, it does not clarify if avoidance proceedings can be continued once a
resolution plan is accepted by the AA. This has created some ambiguity about the continuation
of avoidance transaction proceedings.
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In the case of Venus Recruiters Private Limited v. Union of India1, the Delhi High Court
passed a judgment quashing the avoidance proceeding initiated by the National Company Law
Tribunal [“NCLT”] post the approval of the resolution plan. The High Court had stressed on
the timely completion of the CIRP.
The proposed amendment is clarificatory in nature in form of an explanation under Section 26
of the IBC. This explanation clarifies that proceedings for avoidance of transactions and
wrongful trading can continue after the approval of a resolution plan by the AA in CIRP.
This amendment not only addresses the lacuna under Section 26 but is also a step in the right
direction. This is because it will help in avoiding flawed decisions like Venus Recruiters
Private Limited v. Union of India and the AA will focus on balancing the interests of all the
stakeholders. This amendment also ensures that the ILC Report’s suggestion of a lenient
timeline for proceedings of avoidance transactions is followed.
C. Manner of continuation
In line with the proposed amendment under Section 26, the Discussion Paper also suggests
some more amendments. Since proceedings for avoidance of transactions and wrongful trading
can continue after the approval of a resolution plan by the AA in CIRP, the following questions
arose, inter alia:
•

Who would pursue these transactions (the resolution profession or a separate entity)?

•

What would the eligibility criteria of the separate entity be, if chosen to pursue these
transactions?

The proposed amendments under Point C of Part 2 of the Discussion Paper provides some
clarity and answer these questions.
One of the major shortcomings of avoidance proceedings was the ambiguity as to the persons
to whom recoveries of those proceedings were to be distributed: the resolution applicant or
amongst the CoC. The proposed amendment answers this question by suggesting that the
manner of distribution of expected recoveries is to be included in the resolution plan. We feel
that the proposed amendment is fair as it provides a solution to the aforementioned ambiguity.

1

Venus Recruiters Private Limited v. Union of India, 2020 SCC OnLine Del 1479.
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D. Change in the look-back period
Under the IBC, Sections 43, 45, 49, 50, 66(1) and 66(2) specify the types of avoidance
transactions like preferential transactions, undervalued transactions, fraudulent trading, etc.
Sections 43, 46 and 50 of the IBC provides for the look-back period relating to such
transactions. The look-back period in all these provisions starts from a certain number of years
before the insolvency commencement date. Therefore, the insolvency commencement date is
the starting point. The ILC Report has correctly recognized the huge gap between filing of
applications and commencement of those applications, which is more than the stipulated 14day period.
Therefore, the suggested amendment proposes that the starting point for the look-back period
should be changed from the date of commencement of CIRP to the date of filing of the
application for CIRP. Further, to avoid any confusion, the amendment also explicitly states that
the time period between the date of filing of the application for CIRP and the date of
commencement of CIRP is to be included under the look-back period. We believe that the
proposed amendment cures the drawback of not accounting for transactions that have occurred
before the filing of a CIRP application. This is a positive step towards streamlining avoidable
transactions and wrongful trading.
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PART 3: TIME PERIOD FOR APPROVAL OF RESOLUTION PLANS
The changes proposed by the Government to the Corporate Insolvency Resolution and
Liquidation Framework under the IBC recognize the delays which are observed at the stage of
approval of the resolution plans by the AA. At this stage, there may be applications filed either
by the resolution professional for approval or by other stakeholders’ basis specified grounds
within the IBC. This delays the closure of the CIRP. These delays can also erode the value of
the corporate debtor and in turn disincentivize the potential resolution applicants, thereby
obstructing the stakeholders from reaching value-maximizing outcomes, which is one of the
main objectives of the IBC.
In light of the same, it has been proposed that the IBC should provide a “fixed time period for
approval or rejection of a resolution plan by the AA.” Amendments have therefore been
proposed to Section 31 of the IBC providing for a 30-day timeline to the AA for approving or
rejecting a resolution plan. Where the resolution plan is not approved or rejected within this
time period, it has been recommended that the AA be required to record its reasons in
writing for the same. Considering the framework of the IBC and aims which the proposed
amendments seek to achieve, we put forward the following general comments and thoughts on
the issue:
A. Approval of resolution plan under Section 31 of the IBC
Section 31 of the IBC provides that where the AA is satisfied that the resolution plan as
approved by the CoC under Section 30(4) meets the requirements laid down in Section 30(2),
it shall by order approve the resolution plan which shall be binding on the corporate debtor
and its employees, members, creditors, guarantors and other stakeholders involved in the
resolution plan. It further provides that where the AA is satisfied that the resolution plan does
not conform to the requirements referred to in Section 31(1), it may by an order, reject the
resolution plan.
The proposed amendment to Section 31 of the IBC is, in principle, a welcome amendment as
the same seeks to provide a specified time limit for the approval or rejection of a resolution
plan by the AA. The same is in line with the objectives of the IBC which seeks to “consolidate
and amend the laws relating to reorganization and insolvency resolution of corporate persons,
partnership firms and individuals in a time bound manner for maximization of value of assets
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of such persons, to promote entrepreneurship, availability of credit and balance the interests
of all the stakeholder….”.
The proposed amendment is also in line with the judgment of Hon’ble Supreme Court in the
case of Committee of Creditors of Essar Steel India v Sathish Kumar Gupta2, wherein the
Court had placed reliance on the Latin maxim actus curiae neminem gravabit (i.e., the act of
court shall prejudice no man) and had held that timely resolution of stressed assets is a key
factor in the successful working of the IBC. The emphasis on the timely resolution of cases
under the IBC has been re-iterated by the Supreme Court in Ebix Singapore Pvt. Ltd. v.
Committee of Creditors of Educomp Solutions Ltd. & Anr.3, wherein it was held that the main
aim of CIRP is to enable the resolution of the debt and failing that, the aim is to maximize the
value of the assets of the corporate debtor thereby enabling a higher pay-back to its creditors
than liquidation. It, therefore, directed the NCLT and the NCLAT to endeavour to strictly
adhere to the timelines stipulated under the IBC and clear the pending resolution plans. The
Court further noted that ‘Judicial delay was one of the major reasons for the failure of the
insolvency regime that was in effect prior to the IBC. We cannot let the present insolvency
regime meet the same fate.’
The proposed amendment seeks to further provide a ‘strict’ timeline for the AA to approve or
reject the resolution plan approved by the CoC, thereby minimizing the possible decline in the
value of the assets of the corporate debtor and in turn protecting the rights and interest of the
stakeholders. While this amendment furthers the aim and objectives of the IBC, it consists of
a few shortcomings.
B. Shortcomings of the amendment proposed under Section 31 of the IBC
1. The Proposed Amendment does not resolve the underlying reason for delays in
approval of resolution plans
While the proposed amendment aims to ensure the speedy completion of the resolution process
under the IBC, it fails to provide any cogent solutions for the problems which result in a delay
of the approval of the resolution plan by the AA. The Standing Committee on Finance in its
Thirty Second Report titled Implementation of Insolvency and Bankruptcy Code – Pitfall and
2

Committee of Creditors of Essar Steel India v Sathish Kumar Gupta, (2020) 8 SCC 531.
Ebix Singapore Pvt. Ltd. v. Committee of Creditors of Educomp Solutions Ltd. & Anr., 2021 SCC OnLine SC
707.
3
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Solutions4 has noted that the main reasons for the delay in the insolvency resolution process
arise from the delays in admission of cases in the NCLT and delays in approval of resolution
plans by the NCLT. These delays in the approval of resolution plans can be attributed to the
shortage of members at the NCLT which is currently functioning ‘without a regular President’
and is short of 34 members out of the total sanctioned strength of 62 members. This shortage
of staff results in the overburdening of the existing members and consequently in the
congestion of cases which causes delays, inter alia, in the approval of the resolution plans.
Therefore, until the NCLT is adequately staffed with the judicial and technical members, the
time period of 30 days for approving a resolution plan stands to further burden the already
overburdened members, which can, in turn, result in the AA overlooking the details of the
resolution plan before accepting or rejecting the same.
2. The requirement of recording of reasons by the AA does not stand to serve any useful
purpose in the present scenario
The proposed amendment provides that where the resolution plan is not approved or rejected
by the AA within 30 days, it shall be required to record reasons in writing for the same. In light
of the Report discussed above, it can be noted that the leading reason for the delay in the
approval of the resolution plans is the overburdened members of the NCLT. Given that the
main cause for the delays arises from a large number of vacancies at the NCLT, the reasons
recorded by the AA will stand to serve no purpose where the delay arises due to the
overburdening of the member.
Even where the delay in acceptance or rejection by the AA is not caused by the shortage of
numbers in the NCLT, the recording of reasons at the end of the thirty days would not assist in
expediting the resolution process and ensuring its timely completion as per the structure of the
IBC. Even considering that the delay in acceptance or rejection of the resolution plan under
Section 31 was caused in part due to some shortcoming on part of the AA, the recording of
reasons would not, for any practical reasons, safeguard the interests of the stakeholders as it
would not be able to contain the reduction in the value of the debtor’s assets if any.
Furthermore, since the Judicial and Technical Members of the NCLT are appointed on the
recommendation of a Selection Committee via the notification of the Central Government and
4

Standing Committee on Finance, Thirty Second Report on Implementation of Insolvency and Bankruptcy Code
– Pitfalls and Solutions, Ministry of Corporate Affairs (Aug 2021), 23.
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are not appointed by the parties to a dispute, the only recourse available to an aggrieved party
is in the form of an appeal to the Appellate Tribunal. Therefore, the recording of reasons by
the AA does not stand to provide any mechanism of ensuring speedy completion of the
resolution process or provide any useful recourse to the CoC or the resolution professional.
The thirty-day time period can however be used as an indicative timeline to further assist the
AA in the resolution process.
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PART 4: CLOSURE OF THE VOLUNTARY LIQUIDATION PROCESS
Part 4 of the Discussion Paper deals with the closure or withdrawal of the voluntary liquidation
process by the corporate person. This provision is proposed to fill the statutory gap as the IBC
and the IBBI (Voluntary Liquidation Process) Regulations, 2017 [“Regulations”] are currently
silent on the midway closure of a voluntary liquidation at the behest of the corporate person.
As of 31st October 2020, seven voluntary liquidation processes had been withdrawn or
cancelled by the corporate person. Of these, in five cases the corporate person cancelled the
process by passing a special resolution, while in two cases it approached the AA for
cancellation of the process.5 The provision aims to streamline the procedure and provide
certainty to the corporate person on the manner of closure of a voluntary liquidation process.
We have analyzed the proposal on the following five grounds:
A. Circumstances in which closure might be warranted
It must be noted that the voluntary liquidation process, as envisaged under the IBC, is purely
voluntary, and can only be undertaken by a solvent corporate person. There could be various
reasons why a solvent corporate person may decide to terminate the voluntary liquidation
process. Since a corporate person operates in a dynamic market economy, the viability of its
business may evolve after the initiation of the process; the corporate person may hit on an
opportune business opportunity; the contributories of the corporate person may decide to sell
it as a going concern; or the corporate person may become unable to meet its debts and
liabilities during the voluntary liquidation process, due to certain exigencies, or unexpected
liabilities that may have become due after the initiation of the voluntary liquidation process,
for e.g., payments under any indemnities or guarantees given, potential warranty claims, etc.
The Regulations have already provided for the latter under Reg. 40(2), wherein the liquidator
can approach the AA to suspend the liquidation process in case he/she is of the opinion that the
corporate person will be unable to pay its debts in full from the proceeds of the assets to be
sold. The proposed provision will account for the former circumstances, and provide corporate
persons with the flexibility to undertake a viable business opportunity. It will also help avoid
destruction of the value of resources of the corporate person, and adverse effect to other
stakeholders such as workmen, employees, raw material suppliers, etc. We, therefore, believe
that it is a beneficial proposal.
5

Insolvency and Bankruptcy Board of India, Discussion Paper on Voluntary Liquidation Process ¶6 (Nov. 24,
2020).
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B. Involvement of the AA
It is important to note that the involvement of the AA in the voluntary liquidation process, as
currently seen in the IBC and the Regulations, is limited. The liquidator is only required to
approach the AA in accordance with Regulation 38(3), with the final report and application as
under Section 59(7), to approve the dissolution of the corporate person. The process is mainly
steered by the contributories of the corporate person and the liquidator. The liquidator is
required to submit the preliminary and final reports prepared by him/her directly to the
corporate person; the corporate person decides the manner and mode of valuation of the assets;
the liquidator carries out the voluntary liquidation process in the manner and with the powers
accorded by the IBC and the Regulations. If one compares this to a CIRP, various reports
indicating the progress made in a CIRP are submitted by the liquidator to the AA. Further, the
AA is not required to be approached even while initiating the voluntary liquidation process.
The main reasons for these could be that the process is voluntary, and can be undertaken by
only those corporate persons who are solvent. Majority of the corporate persons initiating
voluntary liquidation process either have nil or negligible creditors and are not a party to any
litigation.6 In sum, the process might not affect the rights in rem, of the stakeholders of the
corporate person.
The proposed provision does not envisage the approval of the AA at the stage of closure. We
believe that this is an appropriate approach as (i) it is in line with the flexible approach and
general spirit of the voluntary liquidation process in the IBC and the Regulations, as noted in
the observations above; (ii) aids the corporate person in adapting to dynamic market
developments without excessive procedural hindrance or delays, and (iii) reduces the burden
on the AA.
C. Need for approval by creditors
The Discussion Paper states that the closure of the voluntary liquidation process shall be carried
out by the corporate person subject to the same requirements as for the initiation of the process.
Section 59 and Regulation 3 prescribe that the process will be initiated only through a
resolution passed by a special majority of the contributories of the corporate person. It further
rightly prescribes that if the corporate person owes any debt to any person, creditors
6

Supra note 3 at ¶4.

10

representing two-thirds in value of the debt are required to approve the resolution passed.
Therefore, the AA is not involved in the approval of initiation or closure of the process (as is
the case in a CIRP). Requiring the approval of the creditors acts as a check on the decision of
the corporate person and helps avoid any attempts to defraud creditors or fabricate the books
of accounts by the corporate person. We, therefore, believe that requiring the approval of the
creditors even at the time of closure is the right step, especially to ensure that the rights of the
creditors are not prejudiced by or unaccounted for within the closure of the voluntary
insolvency process. This is also important since there is no Committee of Creditors overseeing
the voluntary liquidation process, as is the case in a CIRP, and the involvement of AA is also
minimal.

D. The stage at which the decision for closure is taken
While requiring the approval of the creditors correctly acts as a check on the flexibility granted
to the corporate person, we believe that the provision can include further details about which
creditors are needed to be approached, in accordance with the stage in the process at which the
decision on closure is taken. If the corporate person decides to terminate the process before any
asset has been realized, and debt paid, the approval of creditors representing a two-thirds value
of debt should be required. If certain liabilities have been met, only the approval of all unpaid
creditors should be required (unless all assets have been realized and therefore all debts paid
before the passing of the resolution for closure). We believe help simplify and fasten the
procedure for closure.

E. Application by the liquidator

The Discussion Paper lastly states that the liquidator must make a public announcement of the
closure of the process and intimate the IBBI and the concerned Registrar. We believe that the
intimation/application to the concerned authorities should be accompanied by an affidavit by
the liquidator that (i) due process for closure was followed by the corporate person, and (ii) the
closure was not initiated to defraud any person. Notably, this requirement will be similar to the
affidavit needed from the directors of the corporate person while initiating the voluntary
insolvency process. We believe that it will give further credibility to the procedure for closure
envisaged by the IBBI since the approval of the AA is not prescribed at the time of closure
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PART 5: IBC FUND
Part 5 of the Discussion Paper deals with the IBC Fund as provided under Section 224 of the
IBC. The proposed amendments aim to provide better clarity on the provisions governing the
IBC fund. Considering the framework of the IBC and aims which the proposed amendments
seek to achieve, we put forward the following general comments and thoughts on the issue:

1. Section 224 of the IBC provides for the formation of the Insolvency and Bankruptcy Fund
for the purposes of insolvency resolution, liquidation, and bankruptcy of persons. It becomes
necessary to provide clarity on the various aspects of the fund. It has become the need of the
hour that the authorities answer the following basic yet important questions:
•

Who will form the fund and how will the responsibility be delegated?

•

How will the fund be utilized?

•

How will the surplus balance, if any, lying in the fund be utilized?

•

What if these sources are not sufficient enough for the formation of the fund?

•

What are the incentives for a person to make such a voluntary contribution?

•

What are the detailed roles and responsibilities of the Administrator?

2. IBC fund forms an important part of the IBC and it is a very welcoming step to amend this
section for better utilization of the IBC fund. From a plain reading of the section, it is evident
that the eligibility criteria for contribution as well as withdrawal of funds are very wide. It
is applicable to a person as defined under Section 3(23) which includes an individual, HUF,
a company, a trust, a partnership, a limited liability partnership, and any other entity
established under a statute and even includes a person resident outside India. However,
contribution to the fund is optional.

3. It can be noted that voluntary contributions are often difficult to attract. Hence a positive
compulsion in form of incentives or mandates will lead to increased contributions to the fund.
Further certain tax incentives should also be granted for the contributions made to the fund.
Also, the current framework limits the efficient utilization of the fund. It is necessary that the
regulators provide a detailed structure for the utilization of the fund. Further, the precise
guidelines on the role, responsibilities, and appointment of administrators should be notified.
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Utilizing the amounts lying in the Companies Liquidation Account of the Companies Act,
1956 and the Companies Liquidation Dividend and Undistributed Assets Account under the
Companies Act, 2013 is also a positive step towards capturing contributions for the IBC fund.

Such un-utilised amounts in these funds will facilitate widening the contributions made to
the IBC. Hence such an amount will provide additional contribution to the already existing
fund. Also, the penalties imposed on Insolvency Professionals and CoC (if the code of
conduct for the CoC is adopted) can also be forwarded to the IBC fund. It is important to
capture resources from multiple directions to increase the contribution to the fund.

SPECIFIC COMMENTS:
SR.
NO.

ISSUE

1.

Streamlining
avoidable transactions
and wrongful trading
Power of creditors,
members or partners of
the corporate debtor to
file an application for an
undervalued transaction
when the liquidator or
the
resolution
professional fails to do
so.

PROPOSED
AMENDMENT

COMMENTS

The proposed amendment
suggests
disallowing
members or partners of the
corporate debtor from filing
applications to avoid an
undervalued transaction.

There may be cases where the
undervalued transaction has been
passed by a majority vote by the
members of the corporate debtor. In
such a decision, the minority members
of the corporate debtor have played no
role and hence should be given an
opportunity to approach the AA.
Keeping this in mind, the proposed
amendment could be more fruitful, if in
those cases, the minority members of
the corporate debtor are allowed to file
an application before the AA, in case
the liquidator or the resolution
professional fails to do so.

2.

Time
Period
for It has been proposed that a The suggested change recognises the
approval of resolution fixed time period of 30 days delays observed at the stage of approval
plans
should be provided for the of the resolution plans which can, at
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approval or rejection of a
resolution plan by the AA
when it has already been
approved by the CoC. Further,
where the resolution plan is
not approved or rejected
within this time period, the
AA should be required to
record in writing its reasons
for the delay.

times, erode the value of the corporate
debtor, in turn, dis-incentivizing the
potential resolution applicants and
thereby obstructing the stakeholders
from reaching value-maximizing
outcomes.
However, the main reason for this
delay can be attributed to the shortage
of members at the NCLT. Therefore,
until the NCLT is adequately staffed
with the judicial and technical
members, the time period of 30 days for
approving a resolution plan stands to
further
burden
the
already
overburdened members, which can, in
turn, result in the AA overlooking the
details of the resolution plan before
accepting or rejecting the same. Given
that the main cause for the delays arises
from a large number of vacancies at the
NCLT, the reasons recorded by the AA
will stand to serve no purpose where
the delay arises due to the
overburdening of the member.
Even considering that the delay in the
approval of the resolution plan under
Section 31 was caused due to some
shortcoming on part of the AA, the
recording of reasons would not, for any
practical reasons, safeguard the
interests of the stakeholders as it would
not be able to contain the reduction in
the value of the debtor’s assets if any.
Furthermore, since the Judicial and
Technical Members of the NCLT are
appointed on the recommendation of a
Selection
Committee
via
the
notification of the Central Government
and are not appointed by the parties to
a dispute, the only recourse available to
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an aggrieved party is in the form of an
appeal to the Appellate Tribunal.
Therefore, the recording of reasons by
the AA does not stand to provide any
mechanism of ensuring speedy
completion of the resolution process or
provide any useful recourse to the CoC
or the resolution professional. The
thirty day time period can however be
used as an indicative timeline to further
assist the AA in the resolution process.

3.

Closure
of
the The proposed amendment
Voluntary Liquidation suggests that the closure of the
Process
voluntary liquidation process
should be carried out by the
corporate
person
itself,
without any intervention of
the Adjudicating Authority,
subject
to
the
same
requirements as for the
initiation of the process. The
closure of the process will
require a special resolution or
member’s resolution and the
approval
of
creditors
representing two-thirds in
value of the debt, where the
corporate person owes a debt
to any person. Once such
approvals are made, the
liquidator will be required to
make a public announcement
of the closure of the process
and intimate the concerned
authorities such as the IBBI
and the concerned registrar.
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The IBC and the IBBI (Voluntary
Liquidation Process) Regulations 2017
are currently silent on the midway
closure of a voluntary liquidation.
The proposed amendment will help
streamline the procedure and provide
certainty to the corporate person on the
manner of closure of a voluntary
liquidation process. Requiring the
corporate person to carry out closure at
its own behest, and dispensing with the
intervention of the Adjudicating
Authority, will prevent procedural
hindrance or delays for the corporate
person, and also reduce the burden on
the Adjudicating Authority. It will also
provide the corporate person flexibility
to undertake a viable business
opportunity.
The proposed amendment correctly
requires the approval of creditors,
along with the special resolution of the
contributories, as this will act as a
check on the power granted to the
corporate person- preventing any
attempts of fraud or misrepresentation.

However, the provision should be
further detailed, specifying which
creditors are needed to be approached,
in accordance with the stage in the
process at which the decision on
closing the voluntary liquidation
process is taken. This will help simplify
and fasten the procedure for closure.
Lastly, the liquidator should be
required to submit an affidavit to the
IBBI and concerned registrar, as will
give further credibility to the procedure
for closure.

4.

Better utilization of the It was proposed to provide a It can be noted that voluntary
IBC fund
detailed structure for the contributions are often difficult to
utilization of the fund.
attract. The current framework limits
the efficient utilization of the fund.
Hence a positive compulsion in form of
incentives or mandates would lead to
increased contributions to the fund.
Further certain tax incentives should
also be granted for the contributions
made to the fund.
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