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Appeal Under Article 142 of thendian Constitution Cannot Be Entertained After T

Period Of Limitation

NATIONAL SPOT EXCHANGE LIMIT¥R ANIL KOHLI, RESOLUTION PROFESSIONAL FOR DUNAR

FOODS LIMITED

Court Supreme Court of India
Judgement Dated Septemberi4, 2021
Bench Mr. Shah, J.

RelevantSedions Insolvency and Bankruptcy Code,

The Limitation ActSec4, 5 and 12.

Brief Background

State Bank of India has initiated the insolvency
proceedirgs before the NCLT under Set.of the
Insolvency and Bankruptcy Code, 2016 against one
Dunar Foods Limited (Cor@ie Debtor) on the ground
that the corporate @btor had taken credit limits by
hypothecating the commaoditielsept in the warehouses

of the Appellant¢ National Spot Exclmge Limited The
NCLT commenced t&RRgainst the corporate debtor
under the provisions of the IBC. An Interim Resolution
t NEFSaarzyltf o6WLwt QO 41l &
claims from the credita of the corporate debtor. The
Appellant herein submittd its claim and also forwarded
its claim through courier ttheL wt | &
IBCRegulation

The Appellant earlier filed a moneyisagainst one PD
Agro Processors Pvt Ltd. and the corporate debtor
0ST2NB GKS 1 2yQo6ftS .TBRHE!I &
injuncted PD Agro and the corporateetator from
disposing of, alienating, encumbering, parting with
possession of and/or otherwise creating third party
rights in respect of its movable/immovable
properties/assetsA FIR was lodged and subsequently
the same came to be transferred to the Economic
Offence Wing, Mumbai for further investigation. The
investigation report submitted by the investigating
agency revealed that PD Agro has siphoned off funds to
the tune of Rs.455 crores during the year 2dPland

Rs. 289 croreduring the year 20113 to the corporate
debtor. TheHC passed a decree against PD Agrdrs.

633 Crores with 9% interest from the date of accrual of
the course of action/default. On investigation by the
Directorate of Enforcement, it is found that Rs. 744
crores have beersiphoned off by PD Agro to the
corporate debtor.

The IRP rejectedhe claim of the Apellant on the
ground that there is no fivity of contract between the
Appellant and the corporate debtor and that there is no
letter or guarantee issued by the qurate debtor in

THECIFINEWSLETTEREPTEMBER 2021

208Ec.61 (2);The Constitutionof India Art. 142,and

favour of the Apellant. The rejection of the claim byRR
came to be chadéinged by the Apellant before NCLT
which rejected the said application and upheld the
decision of the IRPat to include the claim of the
Appellant as a creditor.

An appeal was filed before the NCLAT after a delay of 44
days. The appealdfore the NCLAT was required to be
filed within a maximum period of 45 days (30 days + 15
days) as peBec61 (2) of the IBC. However, there was a
further delay of 44 days beyond a total period of 45
Idaydl. JZergfareS RICLATKoBmisied ha appearl ol tkeS
ground that the Appellate Tribunal has no jurisdiction to
condone the delay beyond 15 days and thereby the

LIS NJ C 2 Nappe#l is barréd By litnikatton.

This order of the NCLAT was appealed before the

Supreme Court under Article 142 of the Indian
Constitution.

I AIAK [/ 2dz2NI oWl / QU

Issue

Whether the appeal is barred b$ecs 4, 5 and 12 of the
Limitation Ac®P

Decision
The Court dismissed the appeal. The Court said that
there may arise a situation where the

Applicant/Appellant may not be in a position to file the
appeal even within a statutory guiod of limitation
prescribed under the Act and even within the extended
maximum period of appeal which could be condoned
owing to genuineness, viz., illness, accident etc.
However, under the statute, the Parliament has not
carved out any exception of si@ situation.

Therefore, in a given case, it may cause hardship;
however, unless the Parliament has carved out any
exception by a provision of law, the period of limitation
has to be given effect to. Such powers are only with the
Parliament and the legislure. The courts have no
jurisdiction and/or authority to carve out any exception.
If the courts carve out an exception, it would amount to

Advocates
& Solicitors

PSL



Page |2

legislate which would in turn result in inserting the
provision to the statute, which is not permissible.

The courtrelied onBharat Sanchar Nigam Limited
Mishri Lal[(2011) 14 SCC 739h which the ©urt
observed that the law prevails over equity if there is a
conflict. The Court also relied on the judgmeon the
case of Popat Bahiru Goverdhanev. Special Land
Adqquisition Officef(2013) 10 SCC 765]hichobserved
and held that it is a settled legal position that the law of
limitation may harshly affect a particular party but it has
to be applied with all its rigour when the Statute so
prescribes.

The Court also stated that what cannot be done directly
corsidering the statutory provisions cannot be
permitted to be done indirectly, while exesing the
powers under Art142 of the Constitution of India. Thus,
considering the statutory provisions which provide that
delay beyond 15 days in preferring the appda
uncondonable, the same cannot be condoned even in
exercise of powers under Art42 of the Constitution.

Comments

The Supreme Court was correct in not entertaining the
application afte the limitation period. Art.142 of the
Gonstitution of India gives the @urt the power to pass
any order necessary for dog complete justice. The
provision must be used with utmost precaution
otherwise it will lead to frequent invocation by
appellants in the future to condone protracted,
awidable delays. Ithe current case, the ppellant has
not filed any application before the NCLAT or the SC for
extension of time to file the appeal at any stage before
the present proceedings. Hence, the SC was right in
dismissing the appeal. These decisions go a longinmway
preventing misuse of the mechanism by stakeholders
when the delay is not justified on material grounds.

OMONIKA SAINI

=) Advocates
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Moratorium UnderSec14,IBCApplies Only In Respect Of The Corporate Debtor,

Directors/Management Of The Corporate Debtor

ANJALI RATHI AND OTHERBODAY HOMES & INFRASTRUCTURE PVANDIOTHERS

Court Supreme Court of India

Judgement Dated Septembei8, 2021

Bench Dr. Justice D.Y. Chandrachud, Justice Vikram Nath and Justice Hima Kohli
RelevantSegions Insolvency and@ankruptcy Code, 2016Sec. 14, SeB1

Brief Background the matter of P. Mohanraj. Shah Bros. Ispat (PyL.td.

The eleven petitioners and the first respondent had [(2021) 6 SCC 258Wwherein it was held that the
entered into homebuyer agreements, which stipulated moratorium was only in relation to the corporate debtor
that the possession of the apartments would be and not in respect of the directors or management of
delivered within a period of 36 months. However, the the corporate debtor, against whom proceedings could
developer abandoned the project, which resulted in continue. The Court clarified that thgetitioners had

several rounds of litigation amongst the parties, the right to move against the promoters of the
including an execution proceeding before the NCDRC corporate debtor and were not barred by the
where settlements were reached between the moratorium from initiating proceedings against them in
petitioners and the promoters of the corporate debtor relation to honoring the settlements.

and an insolvency proceeding initiated by an

operational creditor agaist the respondent under Sec. Comments

9 of the IBCThe CIRP was initiated and a moratorium The Supreme Court has rightly appreciated taw laid
was declared uner Sec14 of the IBC. The petitioners down in P. Mohanrajand reiterated the same in the

had participated in the proceedings before the RP and  present judgement. The objective behind imposing
the CoC. The consortium of homebuyers had submitted  statutory moratorium is to ensure that the financially
a resolution plan which the CoC had approved. Itis now  sick corporate debtor is brought back on its feet to
awaiting approval of the NCLT undgec.31(1) of the continue as a going concern. The IB@S, separates
IBC. As per the provisions contained e tresolution the interests of the corporate debtor from that of its
plan, the petitioners moved before the Supreme Court management and directors. It was also clarified by this
seeking directions that the personal properties of the Court inP. Mohanraghat the liability of the corporate

promoters be attached. debtor's actions, prior to the commencement of the
CIRP, must be affideonly upon the directors or
Issue management responsible for the deterioration of the

Whether moratorium imposed under Sec. 14 of the IBC  financial health of the corporate debtor.
applies to promoters or directors of the corporate

debtor? -

! .1 L{aL¢! Dh{2!alL

Decision

The Supreme Court, while taking into consideration that
the resolution plan was awaiting approval before the
b/ [ ¢ dzyRSNJ { SOd omomu 2F GKS L./ KStR GKFG Al 6l ayQi
appropriate to issue directions for attachment of the
personal properties bthe promoters based on such
resolution plan. However, it directed the NCLT to
dispose of the application for approval within six weeks
from the date of this order. It was noted that once the
resolution plan is approved by the NCLT under Sec. 31(1)
of the IBC, the petitioners would have the liberty to take
recourse to the remedies available in law.

Further, while discussing the scope of moratorium
under Sec. 14, the Apex Court referred to its decision in

=) Advocates
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CoC Approved Resolution Plan CaniBet Withdrawn Or Modified

EBIX SINGAPORE PRIVATE LIMATEOMMITTEE OF CREDITORS OF EDUCOMP SOLUTION LTD. &

ANO.

Court Supreme Court of India
Judgement Dated Septemberl3, 2021
Bench

RelevantSections

Brief Background

Three separate appeals in three different matters,
AyOf dzRAy3I 2yS 2F 906AE
were preferred against the orders of NCLAT. The
b/ [!¢Qa 2NRSNBE KIR
applicants from withdrawing or modifying their
resolution plans which were yet to be approved by the
NCLTEbix pursuant to the approval of its resolution
plan by the CoC and during the pendency of the
approval application before the NCLT (under Sec. 31 of
the IBC) sought to withdraw its resolution plaThe
withdrawal was sought on account of: i) inordinate lapse
of time in the approval of the resolution plan by the

NCLT (CoC approved plan was placed before the NCLT in

August, 2018)and ii) subsequent development and
initiation of CBI and SFIO investiion against the
corporate debtor.

The NCLT while exercising its power under Sec. 60(5)(c)
of the IBC and Rule 11 of the National Company Law
Tribunal Rules, 2016 allowed the withdrawal
application. However, on appeal the NCLAT reversed the
findings of he NCLT.

Issue

Whether the withdrawal or modification of resolution
plans while its approval is pending before the NCLT is
allowed under the IBC?

Decision

The Supreme Court upheld the decision of the NCLAT
and held that a successful resolution plpending for
approval of the NCLT could not be withdrawn by the
resolution applicant.Ebix contested that a resolution
plan became binding only after its approval by the NCLT
under Sec. 31 of the IBC. It was further argued that the
resolution plan was in # nature of an offer as the
acceptance by the CoC is not absolute and is contingent
on the approval by the NCLT.The Court while rejecting
the arguments held that theCoC approvedesolution
plans are not merely a contract. As per the Court,
resolution plars gain validity under the IBC framework
and not by virtue of any private agreement between the
parties. Furthermore, the Court held that contractual
principles and common law remedies, which do not find
a tether in the wording or the intent of the IBC, cem

be imported in the IBC framework.

THECIFINEWSLETTEREPTEMBER 2021

Justice Dr. D.XChandrachud and Justice M.R. Shah
The IBC 2016 Sec. 60(5)( c); The National Comphaw Tribunal Rules, 20t&Rule 11.

The Court criticized the practice of exercising inherent
power under Rule 11 of NCLT Rules, 2016 to allow

{ Ay 3 lwitharaidal applidatbhsi Bom [ successiuf Resotutio® 6 A E ¢

applicants. As per the Court, the ruleazfsus omissus

LINE K A 0 7ail &stabliskedzi® $fairtefpdzationNdhict? praiddes 2 y

that an omission in a statute cannot be supplied by
judicial construction. In absence of any explicit provision
to allow modification or withdrawal of a resolution plan
approved by the CoC, the NCLT sHombt grant any
such reliefs.Lastly, the Supreme Court held that the
NBaztdziazy LX Iy O yQi
withdraw its contents after submission to the NCLIT.
was argued by the Appellants that the terms of
resolution plans which were gpoved by the CoC(s)
allow them to withdraw the resolution plans while
pending before NCLT for approval. The Court rejected
this submission and held that a resolution plan, whose
implementation can be withdrawn at the behest of the
successful resolution gticant, is inherently unviable.
Thus, the NCLT lacks the authority to give effect to any
such clauses in the resolution plan.

Comments

The Supreme Court rightly held that in absence of any
express provision under the IBC framework, the
AAshould not allow successful resolution applicants to
modify or withdraw its resolution plan. The CIRP is along
process which deals with interest of corporate debtors,
creditors, stakeholders and resolution applicants. If a
successful resolution applicant withalws from the
process then it would make the entire process
meaningless.Furthermore, the Court rightly rejected the
application of contract law principles, such as
contingent contract, offer, acceptance, etc., under the
IBC framework. This would restrictetluse of common
law doctrines as an excuse for not complying wiib
provisiors of the IBC.Lastly, this case should draw
attention of lawmakers and regulators towards the
problem being faced by successful resolution applicants.
The CIRP aims to be a tirbeund resolution process.
However, as in this case, applications for approval of the
resolution plan by the NCLT are pending for years. This
makes the CIRP a less lucrative option for resolution
applicants, who are essential for successful resolution of
corporate debtors.

a{l L+t Y]alw {I!wal!
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If An Operational Creditor Does Not Appeal Against The Order Setting Aside

Claim Or Accepting The Compromise Proposed, Their Claim Ends With That O

K.N. RAJAKUMARWNAGARAJAN & ORS.

Court Supreme Court of India
Judgement Dated September5, 2021
Bench

RelevantSedions

Brief Background

D Ramajeean ex-employee of the corporate ebtor,
which was taken over by Subasri Realtynitad.
Subsequently, the new management disowned itself
from the admissions of previous management
pertaining to the settlement of arrears of salary. This
lead to D Ramajee sy a demand notice under Sec.
271(1)(a) of the Compées Act, 2013 read with Se&{1)

of the IBC On failure to respond to the noticthe NCLT
allowed theCIRPapplicationby D Ramajee. tDappeal

to the NCLAT, preferred by the corporatebdor, the
NCLA overturned theb / [ ¢ Q ZanchddoMaf the
CIRP proceedings, where it also promised payment of
the dues of D Ramajee for the past three years.

In the meantime, another employee filed an application
which was accepted by the NCLT. Hence, SubadtyRea
Limited, a major shareholder of the corporatelator,
obtained permission from the Supreme Court to
approach the CoC und&ecl12A to seek a compromise.
To fulfil this, the NCLT, in an order dated 22.4.2021,
directed the RP to convene a meeting of Co@sisting

of the members, who constituted CoC originally in the
year 2017. K.N.Rajakumar, a director of the corporate
debtor filed an appeal against this order as according to
him, the current claims ought to be seen. The NCLAT
dismissed the appeal,nad hence an appeal to the
Supreme Court was preferred. However, during this
period, the CoC unanimously voted in favour of
withdrawing the CIRP, which was approved by the
NCLAT. Subsequently aggrieved by the withdrawal, as
the claims were only settled orrpmised to be settled

of the financial creditors, D Ranajee preferred an
appeal.

The Supreme Court clubbed two appeals which were
preferred by D Ramajee and K. N. Rajakumar.

Issue
Was there a need for settlement of operational debt
before allowing for witdrawal of CIRP und&ec.12A?

THECIFINEWSLETTEREPTEMBER 2021

Justice L. Nageswara Rao, Justice B.R. Gavai, Justice B.V. Nagarathna
Insolvency and Bankruptcy Code, 2@18ec.7, 8, and 12A

Decision

The Court in the given case did not decide on the issue
as it had become a moot point. The Court rather held
that when D Ramajee did not prefer an appeal against
the NCLAT order dismissing the CIRP proceedings that
originated from his application, his ataihad come to an
end and could not be further pursued. The Court held
that as the current CIRP proceedings emerge from a
different claim; hence D Ramajee has no grounds to
object.

On the second point, K. N. Rajakumar withdrew his
petition as the CIRP proedings and the CoC no longer
existed and hence, the petition had become
infructuous.

Comments

Even though the question posed before the bench was
an important one, the Supreme Court rightly decided to
not examine the issue, as it would not be relevanttte
case and be merely academic. In the given case,
interpreting the law was not necessary to decide the
appeal. This is a constitutional principle of judicial
review as can also be observedMidya Charan Shukla
v. Purshottam Lal Kaushi1981) 2 SCC 84]
andK.l. Shephardand others v. Union of India and
others [(1987) 4 SCC 431Jas was cited in the
Judgement.

a{wLw!a tw!{!5
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An Offer of OTSCan Be Relied On For The Purp&@eConsidering Acknowledgme

UnderSec.18 o TheLimitation Act

ISHITA HALDERMR. SIBA KUMAR MOHAPATRA

Court National Company aAppellate Tribunal
JudgementDated August 18, 2021
Bench

RelevantSedions
Act, 1963¢ Sec.18, Secl9.

Brief Background

The Apellant in the present case is the shareholder of
the corporate debtor who had filed this appeal against
the order ofthe NCLT admitting the application for
initiation of CIRP agpast the corporate debtor. The
Appellant claimed that the account of the qmrate
debtor was declared NPA on March 31, 2013, and the
application under Sec. 7 IBC was filed on February 1,
2019, making the application tirdgarred. It was
contended that One Time Settlement (hereinafter OTS)
f SGGSNAR O2dzZ Ry Qi
the corporate debtor was also protected under Sec. 23
of the Indian Evidence Act, 1872.

As per the respondent, i.e., the financial creditor (State
Bank of India), the banks extended various financial
facilities to the corporate debtor, which wedefaulted,

and the accounts became NPA on January 19, 2018. The

respondent argued that following the declaration of the
account as NPA, the banks hexted in accordance with
Secl3(2) of the SARFAESI Act, and the corporate debtor
had constantly recognézl debt due and obligation and
made OTS proposals to the banks.

Issue

i. Whether OTS proposal can be relied on for the
purpose of considéng acknowledgment under Set8

of Limitation Act?

ii. Whether Sec23 of the Indian Evidence Act can be
applied to the facts and documents in the present
matter?

Decision

i. On the question of considering OTS proposals as
acknowledgments

The NCLAT while ejecting the contention of the
Appellant, declared that theffer of OTS can be used to
evallate acknowledgment under Secl8 of the
Limitation Act. The issuance of a Recovery Certificate by
DRT is also significant for calculating limits. The Tribunal
relied on the judgment oDena Bank. C. Shivakumar

THECIFINEWSLETTEREPTEMBER 2021
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Justice A.l.S. Cheema, Member (Judicial), and V.P. Singh, Member (Technical)
Insolvency and Bankruptcy Co@816¢ Sec.7; Indian Evidence Act, 1872Sec23; Limitation

Reddy &Anr. (Civil Appeal No. 1650 of 2020) wherein
the Apex Court had held that A ¥ G KS NS
acknowledgment of the debt by the Corporate Debtor
before the expiry of the period of limitation of three
years, in which case the period of limitation would get
exterRSR o0@& |
The Tribunal, after considering the contention of the
respondent, held that the corporate debtor made
various re@yments by OTS offers, and thep&llant did
not dispute this. Thus, the applicability of Sec. 1%hef t
0S

ii. On the qustion of applicability of Sec23 of the
Indian Evidence Act

TheNCLATejected the contention of the ppellant that
corporate debtors are protected under Sec. 23 of the
Indian Evidence Act. The Tribunal was of the view that
nothing in the OTS letters indicated that there was any
stated condition that evidence of the OTS offer would
not be disclosed, nor was there any situation from which
it could be inferred that the pares agreed that the OTS
offers would not be considered as evidence in Court.
Thus, Sec. 23 of the Indian Evidence Act was not
applicable to the facts and documents in the present
matter.

Comments

As has previouslybeen held by the Supreme Court in
different decisions,an OTS is a legitimate and valid
acknowledgerent of debt on the part of the corporate
debtor. It is such comfort of extension of limitation upon
acknowledgment that gives lenders the comfort to allow
extension of time or restructuring in genuine cases, and
non-availability of the comfort would force lenders to
rush to court at the first instance of defaulthe NCLAT
has, accordingly, taken a liberal and pragmatic view
while decidirg such applicationnder Sec7 of IBC.

G!'b! .11+ {LbDI
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The Tribunalls ToExercisdts Power And Adjudicate The Contempt PetitionUnde

Sec 4250f The Companies Ac2013

RAVI SANKAR DEVARAKONDRESAVA KOLAR

Court

Judgement Dated
Bench
RelevantSetions

August 18, 2021

National Company Law Appellate Tribunal, Chennai Bench

M. Venugopal, JMember (didicia) and KanthNarahari, Member (@chnica)
Insolvency and Bankruptcy Code, 2@16ec. 60(5)(c), 61(1), 217, 218, 220; Companies Act,

2013¢ Sec. 425; Contempt of Courts Act, 1973ec. 2(b).

Brief Background

In the present matter, the appeal is preferred by the
resolution professional for institution of contempt
proceeding against the Respondent (corporate delator
Kesava Kolar) in lieu of failure to pay the professional
fees by the corporate debtor as orderdyy the NCLT.
The Appellant preferred this appeal against impugned
order of the NCLT that disposed of the said contempt
petition by making an observation that although the
notices were issued to the respondent; no one appeared
on his behalf. Hence, it isoh known whether the
contemnor is financially solvent or not, in order to
initiate the contempt proceedings. Consequently, the
NCLT is not inclined to initiate contempt proceedings
and gave liberty to the Petitioner to persuade the
contemnors to pay the astanding amount.

Issue

Whether the NCLT, while passing the impugned order,
had failed to exercise its powers in termsSgc.425 of
the Companies Act, 20137

Decision

¢tKS b/ [!¢X
impugned order, especially pértA y Ay 3 (2
known whether the contemnor is financially solvent or
y2iG Ay 2NRSNJ G2
these observations are not errdree in the eye of law
as the motive of the contempt jurisdiction is to maintain
anddefeR (G KS RAIyAi(GE ZTReNCLEAS
held thatlt is for the tribunal to ascertain whether its
order has been defied deliberately and the mental
component is to be determined by the tribunal,
signifying the state of mind of the contemnor.
Furthermore, the NCLAT highlighted that when the
NCLT has the poweunder the Sec. 425 of the
Companies Act, 2013 to penalize a contemnor, the NCLT
should have availed its power and decided the
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&/ 2 dzNJi

Contempt Petition on merits, especially when the
wSaLR2yRSyiQa aARS
when the matter was on recordn multiple instances.
The NCLAT also held that the Sec. 425 of the Company
Act, the Tribunal and the Appellate Tribunal have the
similar powers regarding contempt of themselves that
the High Courts have under the provisions of the
Contempt of Court Act,971.

Finally, the NCLAT held that the NCLT did not exercise its
jurisdiction conferred upon it in a lawful way by giving
out the impugned order. Thus, the NCLAT set aside the
said order and remitted the matter back to the NCLT for
passing required directits by considering the merits of
the case.

Comments

A corporate debtor who is under the CIRP should not be
subjected to the contempt jurisdiction. However, in the
instant case, the N@IO through its earlier order hagkt
aside the CIRP and directed the pasdent to pay fees
due to the resolution professional (Appellant). Though,
the contempt jurisdiction must be exercised sparingly
but it does not mean that theAAshould assume the

KAt S S@I t dzl G Ay Fctd In the Rrésent oase, SNCIBICLT asymed thay'thel K S
& ARiespohd&nts ¢ré ribt in position to pay due fees. Thus,

NCLAT rightly held that the NCLT failed to exercise

Ay A heldthatS O ZpgwierSconiaiied oG Se6. 848 bfyha Gainpany Act.

Gal! bL{I!'E {! w!5
2F [l gé o
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RestorationOf Appeal U/S 37 Of A& Actimplies PreExistence Of Dispute

MR. D.K. MOHANTY MANAGING DIRECTOR, ORISSA MINERALS DEVELOPMENT COGMPANY LTI

M/S. JAI BALAJI INDUSTRIES

Court

Judgement Dated
Bench
RelevantSetions

August17, 2021

] 2yOAt AL GAZY

Brief Background

Appellant who is the corporate debtor had entered into
two separate MoUsvith the Respondent for the supply

for iron ore on 13.08.2003 and 11.03.2004. When a
dispute arose between them, the Respondent who is an
operational creditor invoked the arbitration clause in
their MoUs. Subsequently, two arbitral awards were
passed in he favour of the Respondent on 15.02.2010
and 22.02.2010. Thereafter the corporateldor filed
appeals against these awards under Sec. 34 of the A& C
Act which were dismissed on 27.02.2012 and
29.02.2010. After dismissal of these appeals, the
Corporate B@btor further preferred appeals under Sec.
37 of the A & C Act, before the High Court of Kolkata in
HAMH® | 26SOSNE 2Y
dismissed the appeals on the ground of AEmsecution

due to failure of appearance by corporatelstor. Two
demand notices were issued by the operational creditor
under Sec. 8 of IBC on 14.02.2020. The corporate debtor
in its reply stated that dismissal of appeal was not on the
merits of the case and a restoration application had
been filed by them on 17.12.201®hich was indeed
restored on 02.03.2020.

Issue

1. Whether the allowance of restoration application
entails that it relates back to the original date of filing?
2. Whether the dispute prexists as on the date of
issuance of demand notice if the appe#d 37 of A& C
Act is thereafter restored by the Court?

Decision

The NCLAT allowed the appeal and held that whether
the dispute was ongoing exactly on the @ff date
under Sec. 8 of IBC is not relevant. The-gxistence of
dispute, pendency of suit or arbitration proceedings at
the stage of admitting or rejecting the ajigation
should be examined. While arriving at this decision, the
¢ NRA O dzy | £ NBf ASR 2y (KS
Supreme Court of India in thdobilox Innovations Pvt.
Ltd.v. Kirusa Software Pvt. L{2018) 1 SCC 353ince,
the restoration of appeal under Sec. 37 of the A & C Act
1996, was allowed by the Court on 02.03.20, the dispute

THECIFINEWSLETTEREPTEMBER 2021

HH®PMMDH

National Company La#ppellateTribunal, New Delhi

Justice Anant Bijay Singh and Ms. Shreddbda
Insolvency and Bankruptcy Code, 2016ec. 8, Sec. 9 and Sec. 2BBe Arbitration and
I O = mdpBec. 84, SeblBayd SEACIIFTNI a! g/

can be deemed to be pending. The instant suit was
dismissediue to default on the part of corporatestbtor

to appear during the proceedgs. All the interlocutory

or ancillary orders passed are revived after restoration
of such a dismissed suit. The Appellant is restored to the
position in which it was situated before the dismissal of
suit. Thus, the appeal relates back to the originaed#
filing once it is restored. This dispute should be
construed as continuing since the operational creditors
invoked the arbitration clause. Hence, the dispute is
pending because the appeal under Sec. 37 has not been
finally adjudicated upon.

Recoveryof money and triggering of insolvency cannot
benddertakdn Bis pdrafley pRotdednghe NCHANIalso
deprecated the usage of the IBC for recovery or
execution of decree. Therefore, it was decided that the
initiation of CIRP by the operational creditor ineth
present case was barred by Sec. 8(2)(a) because the
operational debt could not be deemed to be an
Wdzy RA & LJzi SR RSo6GQd ! ff GKS
matter including admission of application, declaration
of moratorium and appointment of interim s®lution
professionals were set aside.

Comments

For a CIRP application by an operational creditor to be
admitted, the requirement is that the debt should not
be disputed. An issue in dispute is considered to be
settled, andres judicataapplies to it, whea a competent
court decides the dispute on the merits. However, if a
case has been disposed off for nprosecution neither

res judicataapplies nor can we say that the matter has
been finally settled. Therefore, the restoration
application restores thearporate debtor to its original
position. While pending litigation, the Sec. 9 application
by the operational debtor is not tenable. As rightly held
by the NCLAT, the IBC framework cannot be used as a

2 dzRparI8| yimechdRiSni fordrEchiveriz bydtRe opegatiofad f S

credtor.

Gw9b!Y! b9tDL
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CIRMByY ACreditorCannot Be Rejected Merely Because Thebtor Agrees To Rep

The Debt Within A Certain Period Of Time Upon Withdrawal Of The Case

DYNAMIC ENGINEERS MTMUHLENBAU EQUIPMENTS PVT. LTD.

Court National Company La#ppellateTribunal,Chennai

Judgement Dated September 72021

Bench Justice M. Venugopal and Ms. Kanthi Narhari

RelevantSegions Insolvency and Bankruptcy Code, 2@16ec8, Sec.9

Brief Background operational creditor stating they would pay the unpaid

Operational creditor who is the Appellant in the instant dues if the case was withdrawn. From this email, the
case, entered into a contract with the corporate debtor NCLAT inferred that the corporate debtor had the

for commissioning and supply of automation & control knowledge of the applicatioriléd before the NCLT and
systems for wheat storage units. Partial payment was  wilfully intended to run away from their liability. Thus,
done by the corporate debtor. Howevethe Appellant the Tribunal took cognizance of the fact that the

issued a demand notice under Sec. 8 of IBC having not corporate debtor intended to raise an unsuccessful
received the full payment of invoices. Since the dispute to avoid the payment of liability.

Respondent did not respond to this notice, the It was also observed that 66dNCLT erred in directing the
Appellant filed an application for initiation of the corporate debtor to settle the claim within 3 months. It
Corporate Insolvency Resolution Preseinder Sec. 9 of Aa I aSidt SR LRaAldA2y 2F 1l ¢

IBC. In pursuance of directions by NCLT, the Appellant are proven, the NCLT should admit the application for
served notices on the Respondent. In response to this initiating CIRP. The Tribunal also observed that
notice, the Respondent sent an email threatening the deliberate nonappearance by the Respondent amounts
Appellant to withdraw the case. Furthermore, the to disrespectful attitude towards the Tribunals.
Respondentillfully denied to appear before the NCLT.

After taking into account the circumstances of this case, = Comments

AAAAA

GKS 12yQotS b/[¢ RANBOGSR WidSr theS BCI2fraReBiofki NCET Ba$ (ndtf Bend K S

claim of Appellant and disposed off the Application. empowered to direct the parties to settle the dispute
out. The criteria for admission of application for CIRP
Issue under the IBC is objective. It is the dutytb& NCLT to
Whether an application for CIRP by the operational  admit the application if the preonditions ae met.
creditor should be admitted if the corporate debtor Since, the requirements of default and debt have been
wilfully fails to appear before thAAand instead assures proved and there is also no p#&xisting dispute
the operational creditor that the amount would be paid between the parties, the instant application was rightly
upon withdrawal of the case? directed to be accepted by the NCLAT.
Decision aw9b] Y! b9+DL

The Appeal was allowed by NCLAT. Firstly, it was held
that an amount of Rs. 12,96,42Was due to be paid by
the Respondent to the Appellant. The Tribunal opined

7

GKFG GKS |Y2dzyd Rdz2S 61 & Ay GKS F2N¥ 2F W2LISNI A2y
RSodGQ Fta dzyRSNJ {SO® poumy 2F L./ d ¢KS StSySyida 27
WRSTFl dzAf 6Q & dzy RSNJ {SO® o06MHD KFR faz 0SSy

fulfilled. Secondly, the operational creditor had issued
a demand notice to which the Respondent did not reply.
Further, the Appellant filed an application for CIRP and
served the notice upon the Respondent. Thereaftee th
corporate cebtor failed to appeabefore the NCLT. The
corporate debtor further sent an email to the

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 ”@ 5 |"E & Solicitors
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An OTRgreement Can Be Considered As Acknowledgment Of Debt

AIRTRAVEL ENTERPRISES INDIA.LONION BANK OF INDIA

Court
Judgement Datd
Bench
RelevantSedtions

September 9, 2021

Sec.18,Sec19

Brief Background

The corporate debtor in the case (Green Gateway
Leisure Ltd.) was formed by the promoters of the Air
Travel Ent. Ltd. (hereinafter Appellants) as a Special
Purpose vehicle to operate a resort at Bekal and the
corporate debtor acquired financial assistarfoe the
alrysS ¥TNRY GKS {d4F4GS .1y
2F LYRAI ¢ Hp [/ NX»O FyR
20 Cr.) with a further agreement, later added, (due to
escalatlng prOJect costs) to receive additional term loans
02 GKS § dayfeS with The Lendars. State Bank
of India delayed the grant by a year and a half, State
Bank of Travancore with a longer delay and Union Bank
of India unwilling to sanction the loan in furtherance.
Huge losses were faced in regards to the
implementation of the project and after the Joint
Lenders Forum (hereinafter JLF) meeting convened on
TGK b2@SYO6SNI vnamcI (GKS
account as an NPA, precluding them from obtaining
further loans.

The corporate debtor filed an application befotee
Debt Recovery Tribunal to which the lenders through
their original application stated that the corporate
debtor was servicing interest component till 2017 and

S@Sy LI} AR cmdn / NI l-fideA ya Lthe'MeEtlﬂd Yf
settlement (hereinafter OTS) propal was sent to State
.yl 2F LYRAF 6KAOK 41

2 MedsiprRA | 0
i KBe dbsetvaliés make/ifnoveniive ihdetied LtgivO 2 NB

National Company Law Appellate Tribunal, Principal Bench, New Delhi

Justice Anant Bijay Singh, Member (Judicial) and Ms. Shrgesites Member (Technical)
Insolvency and Bankruptcy Co@916¢ Sec.7, Sec61; TheLimitation Act, 1968 Article 137,

i. Whether the Application filed under Sec. 7 of the

Code is barred by limitation?

ii. Whether the Minutes of the Meeting of the JLF can

be castrued as acknowledgement under Sec. 18 of the
Limitation Act?

Hn [/ N3O X

L YAZY by
(o
ICICI Bank and Or&Supreme Cour€Civil Appeal No.

323 of 2021 )were relied upon by the Court to clarify

the significance, admissibility and procedural
particularities pertaining to insolvency applications. The
relevant portionapplicable in this case is that of the

onus placed on the corporate debtor to point out that a

default indeed had not occurred in a manner that the
WRSO60GQ Aa y2i RdzSZ S@GSy AT A
Though the conduct of the corporate debtor wasdue

- Y o IdQignkate e Rtiod df Sbtalnihd-dn bdditiodall Q &

loan strengthened through previous agreements with
the lenders and there was a delay in the execution of the
same, the debtors did mention that they offered to
settle the matter before the AA, slwing supportive
intent.

While answering the question whether the Minutes of
A& ILF oaf bt NBhstlued2 46S

acknowledgement of the _debt or not, the\sset

b 3 WbenBirudtich COMpdngEda) LinfteBisRaMdiswald | 2

65 Cr and Union Bank of India gave an oTs proposal too & Anr. (Supreme Court Civil AppeNos. 8338338 of

REGAYI manomndunamd G2 &Sd0t So1MwhsTelidd brivd-irénfphadi@oNdne facétsbf SbcNJ 6 d
tFGSNI FINBSR F2NJ | MT ® 1 p1g/ofNthedniitdtién SAGSahdl s rélefanok. 1t kad dz3 K
the OTS wasejected by the latter of the JLF meetings observed in that case that the word

due to the lack of an upfront payment. Gl O01y26f SRISYSYiGé Ydzad AYRAO

On a different plane, Dhantani Bank had filed for a Sec.

7 goplication which was later withdrawn after the
corporate debtor made a sufficient part payment of the
settlementamount to the Bank. The corporate debtor
accepted the proposal made by Union Bank of India and
GNJ yaTFtSNNBR Hp [F1Ka
settlement amount as per the OTS agreement. Despite
this, the Respondent, UnioBank of India filed a Sec. 7
application under the IBC without providing sufficient
time to fulfil the payments under the OTS agreement.
Issue

THECIFINEWSLETTEREPTEMBER 2021

between relevant parties (Creditor dnDebtor in this
instance) and the statement indication
acknowledgement must be made with the intention to
admit such a jural relationship, and that such admission
can be inferred through implication.

I aTheldr Ndireeeht betked theQEBOAENd theBEhR,

promising to make payments to its effect is evidence
concrete enough to construe the same as

Gl O1y26ft SRISYSYyi{ié dzy RSNJ [ AYA
NCLAT held that the Application filed under Sec. 7 was

not barred by the limitation period of three years as
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https://ibbi.gov.in/uploads/order/2021-09-14-115856-2hrv0-c4ca4238a0b923820dcc509a6f75849b.pdf
https://ibbi.gov.in/webadmin/pdf/order/2017/Sep/31%20Aug%202017%20in%20the%20matter%20of%20Innoventive%20Industries%20Ltd.%20Vs.%20ICICI%20Bank%20&%20Anr.%20Civil%20Appeal%20Nos.8337-8338%20of%202017_2017-09-01%2009:56:52.pdf
https://ibbi.gov.in/webadmin/pdf/order/2017/Sep/31%20Aug%202017%20in%20the%20matter%20of%20Innoventive%20Industries%20Ltd.%20Vs.%20ICICI%20Bank%20&%20Anr.%20Civil%20Appeal%20Nos.8337-8338%20of%202017_2017-09-01%2009:56:52.pdf
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provided in the Limitation Act, 1963. The NCLAT,
emphasizingon the fact that the Appellant has made
conscious efforts to pay off the outstanding amounts
owed to all the involved banks, disposed the appeal
stating that the Appellant must be given 6 months from
the date of the Order to settle the dues.

Comments

In the case oilnnoventive Industries Ltd ICICI Bank
[Supreme CourCivil Appeal No. 323 of 20R%he
Supreme Court has emphasized on how the moment the
occurrence of the default is identified by the NCLAT, the
application must be admitted unless it is incomplete.
However, in the present case, the NCLAT deviates from
the above held judgement. Such risnce isn't
necessarily to be considered bad in lawtteessMembers
have also taken into consideration, the impact of the
COVIBEL9 pandemic on the hospitality sector and have
taken a very liberal approach towards the matter. The
Judgement is reflective ofhow insolvency and
bankruptcy matters in the current pandemic scenario
are being dealt with in a very practical and
accommodative manner.

GL{1!!b 21YI[hh

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 @ 5 "lE & Solicitors
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Resolution Plans Approved By The Co@arrant Interference Only In Limite

Circumstances

PANCH TATVA PROMOTERS PVTVLTPT STEEL INDUSTRIES LTD.

Court NationalCompany Law Appellate Tribunal
Judgement Dated August 18, 2021
Bench Justice A.l.S. Cheema, Mr. V.P. Singh (Technical)

RelevantSedions

Insolvency and Bankruptcy Code, 2@1%ec. 12A29A,30, 31,33;IBBI (Insolvency Resolution

Process for Corporate Persons) Regulations, 2(Rég 38 (1B), 39, 40, 4B.

Brief Background

The Appellant (PanchTatv&romoters Pvt.
OKSNBAY Il FiSNE
Dt 26l f 9ySNHe t@ied [GR®O
were prospective resolution applicants. The CoC found
GKIG GKS 1 LISt E L yidQa
SEAG 2 Liagit2oyidiiznal Ynlngtuke and contrary
to the bid document. Thus, they informed the Appellant
that the resolution plan could only be considered if the
defects were remedied. Additionally, subsequent
revised plans provided by the Appellant specified a
lower amount than that of the Respondent and
continued to remain conditional. Thus, the CoC
approved their resolution plan with an 82.41% majority.
In the meantime, the Appellant submitted a resolution
plan with a purportedly higher bid amount that could
not be considered by the CoC due to completion of the
extended time period of the CIRP.

Ltd.)

The Appellant approached the NCLT stating that the
Respondent is ineligible to implement this plan due to
failure to implement a previous resolution plan. Such
disclosurewas not given to the CoC and was hence
argued as being contrary to Reg. 38 (1B) of the
Insolvency Resolution Process for Corporate Persons
Regulations 2016. According to the Appellant, this made
the Respondent an ineligible resolution applicant under
Sec.29A of the IBC. The NCLT rejected the application
on grounds that the application was filed prematurely,

I a 0KS NBaz2ftdziazy LX Ly
consideration at the time. Since the rejection of the
LISt EFyaQa
SESNDA&S 2F GKS / 2/ Qa
sync with statutory timelines, the NCLT chose not to
intervene. This order was appealed before the NCLAT.

Issue
Was the successful resolution applicant ineligible to
submit the instant resolutionlan due to nordisclosure

27T GFF Af dzNB ¢ 02
plan? Can the appellate authority determine whether
4dzOK &G FF Af dzNBé§ KI a
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Q! LISt E L yihaés

pertaining to the approved resolution plan is pending
before the AA?

FYR wS&aLR2yRSyld b2d o oDt
DECISMBAY I FOSNE awSalLl2yRSy(és
The NCLAT dismissed the appeal and refused to

NB & 2 t dalefefeywith Jhé gecisioyf RIAtARI NCSTR with bety A R & |

members of the bench passing concurring but separate
opinions. Agreeing with the conclusions of the NCLT, it
first laid down the oftaccepted notion that the
commercial wisdom of the CoC must not be interfered

with to ensure value maximisation and timely
resolution. It referred to a catena of cases laying this
down, such aK. Sasidhar.Indian Overseas Bank &Ors.,
Arcellormittal India (P) Ltdv. Satish Kumar Gua

[(2019) 2 SCC ,1&and Committee of Creditors of Essar

Steel Limitedr. Satish Kumar Gup{é2020) 8 SCC 351].

It was within this backdrop that the NCLAT proceeded to
BSNRATe 6KSUKSNI GKS 1 LISt t I yh
considered by the CoC. It redi on an Affidavit produced

by the resolution pofessional, which provided sufficient
RSGFAf&A Fo2dzi GKS YFIYYSN Ay
resolution plan was considered and the reasons for its
NE2SOliA2yd Ly tAyS 6AlGK GKS
Maharashta Seamless Lt{(2020) 11 SCC 467the
b/[!¢ FLILINRBGSR GKS b/ [¢Qa
conditional plan having a midway exit option is contrary

to the provisions of the IBC, as withdrawal und=c.

12A is not available to resolution applicants.
Additionaly, the NCLAT noted that the CoC had chosen

gliz2 OBYEH OA 20dyaR SENJ I OR S LIV 20 KO wS

for an extension for payment in another CIRP was not

NB a2 f dzil Atengnt LI | believed t 2ead Xoy aitBrbageSieligibiliyy uridggec.
02 Y Y280 thik regard, thé NCC2AT oblsefvEd thatiyndaseA v

under the IBC, a 30ay extension of payment is
permissible undeGec.29A (4), which is not considered
as an extension of time period of the CIRP urisier.12

3).

Thus, the Respondent was not an ineligible resolution

A YL} SYSy lapplicant InNke@instnizacase NJBhé 2Co@zinad 2 afso

considered the corporate holding structure of the

2 O O dzNNNB&:$pondérit \Bhgn dettefiningy ltSLfditufe @bility fo Zujfil

the resolution plan. Since this was sufficientdence of
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O2YyAARSNY A2y 2F GKS | LIISt the spilittbhSed\ad §5¢ 6f dné ABE yand Lidispedfs tiiee (i K
CoC, and by extension, an exercise of its commercial authority of the NCLT when deciding such applications.
wisdom, the NCLAT refused to interfere with the The appellate authority must step in only at a later
decision and moved on to determine whether it could stage, when there is a specific appeal against an order
SEFYAYS G(GKS wSidbtpihgeRIBYBCQa A WiSpplodmhuadeSec32,and decide such applications
The NCLAT held that any allegations with respect to  strictly in accordance with the limited grounds
ineligibility under Reg. 38 (1B) of the Insolvency  mentioned underSec61 (3).

Resolution Process for Corporate Persons Regulations

2016 would have to be substantiated through an order Gt ! wLb! a'/ 111!

of the NCLTunder Secs 33(3 and (4) of the IBC. Since

there was no such order against the Respondent, they

were not ineligible resolution applicants. Further, it was

noted that mere delay in implementation of a resolution

plan cannot be equated with failure to implement the

resoluion plan, especially in light of the constraints

imposed by the COVIDO pandemic. The NCLAT then

OAGSR GKS { dzLINBY SArcéll@mighdli Qa4 RSOAaA2Yy AY

India (P) Ltdto state that resolution applicants do not

have a fundamental right to have their resoluti plans

approved. Since the CoC had also dissolved after

approval of the resolution plan, it was also noted that

y2 NBO2YAARSNIGAZ2Y 2F GKS ! LIIStflyiQa NBEOAASR NBaz2f dzi Az
plan was feasible as all possible statutory extensions had

already been granted eagli.

Ly &adzyz GKS Db/ [!¢ NBFdzASR (2 AYUiSNFSNB 6A0GK GKS [/ 2/ Qa
commercial decision to approve the resolution plan and

dismissed the appeal, deferring any relevant

examination on merits to the AA that would

subsequently evaluate the application undeec.31. t

further noted that any such examination of the

approved resolution plan (by the AA and appellate

Fdzi K2NAG&@0 g2dA R KIFE@S (2 F2ft2¢ GKS {dzZLINBYS / 2dzNI Q&
verdict in Pratap Technocrats (P) Ltd. &Ors.

Monitoring Committee of Reliance Infratel LimiteAr&

[Avil Appeal No. 676 of 2020udgment dated 10th

August, 2021].

Comments
¢ KS b/ [! ¢Q& I LILINZ | OK 261 NR& SEFYAYyAy3 iKS
LISt FydQa FEtS3ardAazya yR (GKS S@Syidz t 2dzR3IYSYyd Aa

welcome step towards reinforcing the principle of non
interference and primacy of commercial wisdom of the
CoC, as laid down i SasidhaiThis borrows fronEssar
Steel and Pratap Technologieso the extent that
commercial aspects pertaining to any resolution plan
are outside the scope of judicial examination
Importantly, the discussion pertaining to deference to
the AA for passing substantive comments ifirie with

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 @ 5 "lE & Solicitors
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A Claim Which Has Never Been Filed Durf@atRP Will Not Be Considered In T

Resolution Plan

THE DEPUTY COMMISSIONER OF GST AND CENTRALNEXCIEAYKUMAR WER R OF

DISHNET WIRELESS LIMITED

Court National Company Law Appellate Tribunal
Judgement Dated August B, 2021
Bench Justice A.l.S. Cheema, Mr. V.P. Singh (Technical)

RelevantSedions

Brief Background

The Appellant in the present case is the Deputy
Commissioner of GST and Central Excise who has filed
this appeal against the impugned order, passed by Ld.
Adjudicating Authority. The Appellant in the present
case claims that he had no notice or information
regarding the Corporate Insolvency Resolution Process
(Hereinafter CIRP). Later it was mentioned that prior to
this there were pending litigations between the
department of the Appellant and the Corporate Debtor,
Dishnet Wireless Ltd, in which orders haldeady been
passed. Further it wasubmitted that the records of
corporate cebtor must comprise the dues payable to
the Appellant. It was later stated by thppellantthat
despite the Resolution Plan being approved there were
no provisions provided forhe dues of the Appellant
which were operational dues. THeCLT accepted the
resolution plan thereby providing relief for the
Corporate Debtor with regard to the action initiated by
the Appellant. Reference made to Clause 9.1.4, of the
appeal,

G ¢ KS ®@ésdodfEcibe and Customs to not void the
transactions contemplated under the Resolution Plan
(including a potential sale of Assets) un8exc81 of the
Central Goods and Service Tax Act, 2017 and not impose
any successor liability on the Resolution liggmt and
0KS / 2NLI2NI 4GS 58002 NWE

Later, the relief was granted against theppellant and

the claimawvere not in the favour of the ppellant. There
were no provisions made in the Resolution Plan for the
dues of the Appellant. Despite Hundred Crores being
involved with regard to both the Appealshe fact
remains that till the resolution lan was approved there
was no claim submitted by the Appellants in both the
appeals.

Issue
Whether a claim which has never been filed during CIRP,
will be considered aftethe Resolution Plan is passed

Decision

The NCLAfeferredto the case ofshanshyam Mishra &
Sons Pvt. Ltd. through the authorized signatary
Edelweiss Asset Reconstruction Company Limited

THECIFINEWSLETTEREPTEMBER 2021

Insolvency and Bankruptcy Code, 201%ec 31 (1), 31

through the Directors and OrCivil Appeal No. 8129 of
2019]6 KSNB | 2y Qo6 f ShelftdatINB Y S
That once a resolution plan is duly approved by the
AAunder subSec.(1) of Sec.31, the claims as provided
in the resolution plan shall stand frozen and will be
binding on the Corporate Debtor and its employees,
members, creditors, including the  Central
Governmen® @onsequently, all the dues including the
statutory dues owed to th&entral Government, any
State Government or any local authority, if not part of
the resolution plan, shall stand extinguished and no
proceedings in respect of such dues for the period prior

to the date on which thé\Agrants its approval under
Sec3l1couR 6S O2yliAydzSRdE
YSSLIAY3I Ay YAYR (GKS LINR2NJ
Supreme court of India, it was stated that there was no
reason to enterain these Appeals. Even if the resolution
plan has been challenged in othepeals other entities
succeed, fact wouldtill remain that the claims of the
Appellants were never filed during CIRPs and tthese
was no question of considering the same in the
resolution plan. The Department of the Appellant will
have to follow thejdzRIY Sy i LI aaSR
Supreme Cou of India. Hence, for prior reasons the
appeals were declined.

[ 2 dzl

o0&

Comments

In the given case the NCLAT has merely retaliated
against the settledprinciple of law that once the
resolution pan has been approved and passed and
there is no opposition to theasolution pan, it will be
minded upon the corporate debtor. If creditors sleep on
their rights and do not file the claim with thRP, they
cannot come after the resolution @h has been passed

in order to file their claims, regardless of them being a
govenment body. Hence, in the present case the NCLAT
directed the board of Deputy commissioner of GST and
Central Excise to respect the Resolution Plan.

.1 {1IL {LbDI

Advocates
& Solicitors

PSL
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Frivolous Applications Filed Under Sec. 9IBE Must Not Be Entertained

RISHIMA SA INVESTMENTSVLEBRGA HOTELS PRIVATE LIMITED

Court
Judgment Dated
Bench
RelevantSetions

August 27, 2021

Brief Background

The judgement related to two appeals, both filed
assaing the mpugned Order of theAA and both
appeals were filed undeBec.61 of thelBC Since both
appeds were filed against the sam@rder and the
subject matter of both the appeals was the same, they
were heard together.

Appellant Rishima claimed that thepplication under
Sec9 of IBC was filed by the UICL (Respondent No. 3) in
collusion with Sarga Hotel and SIDCL (Respondent 1 and
2 respectively). It was argued that this was done with a
malaide intention to frustrate the AJLISt f | y (i Q&
arising out @ the final arbitration award, partial award
and under the Share Subscription and Shareholders
Agreement and its Addendum. The Appellant was a 35%
shareholder, and Respondent No. 2 SIDCL is 65%
shareholder of the corporate debtor Sarga Hotel with
both beirg financial creditors of the corporate debtor
Sarga Hotel.

On the other hand, the appellant SIDCL has submitted
that the debt in default claimed by UICL as operational
creditor is barred by limitation as the related invoices
pertain to the years 2014 to®.6. He has further argued
that no opportunity was given to the corporate debtor
to file a proper reply idefensewhich is tantamount to
denial of natural justice, and the Order was passed in
haste.

Issue

i. Whether the application u/s 9 is barred by itation?

ii. Whether theSec9 application is legally maintainable
in view of the claim that documents are of doubtful
origin annexed with the application.

Decision

Two letters sent by the corporate debtor dated
09.01.2018 and 10.01.2018 are purportedsnt by the
corporate debtor but there is neither a receipt stamp of
this letter nor any indication of the date of its receipt.
These letters are of importance as they are supposedly
sent from a corporate debtor situated in India and
received by the operabnal creditor locatedri Hong
Kong. They are filed by operationaleditor without

THECIFINEWSLETTEREPTEMBER 2021

National Company Law Appellate Tribunal, New Delhi Bench

Justice A.l.S. Cheema, Alok Srivastava (Technical)
Insolvency and Bankruptcy Code 2@18ec. 9, 14.

being notarized/apostilled by the notified authority
beforefiling with the application under Se8.

Hence, NCLAT took the date of default as 23.1.2016,
which is the dateof the last invoice produced by the
operational creditor, if they give the benefit of doubt
regarding the authenticity of the related invoice. Since
the application under Se® was made on 21.7.2020, the
Tribunal did not find that the application was made
before the AAwithin the limitation period as required
under law.

The NCLAT held that the operational creditor and the
coNdbrat debtor (who were related as both are
connected with the Kanoria Group) colluded to stall the
execution of the arbitral awardy bringing theSec.9
application and the enforcement of moratorium after its
admission.

The NCLT Registry immediately replied to the
operational creditor asking for BefenseNote in 1520

lines within 24 hours, for consideration. It is quite
surprisingthat even when the mentioning had not been
made before the NCLT, the NCLT Registry presumed that
the mentioning would be about final hearing of the case
and asked for a Defence Note.

Further, the corporate debtor proceeded to admit the
operational debt & UICL without seeking the right and
time to file a complete reply, as would be normally
expected. Hence, the order passed by tNELTwas
without a full and proper hearing, as was desirable from
the point of view of natural justice. The events show
that the order was passed in haste and alacrity without
any regard to natural justice. Hence, it can be said that
the corporate debtor itself was keen for admission of
Sec9 application and initiation of CIRP against itself.
TheNCLTwithout obtaining dull and proper reply from
the corporate debtor, proceeded to admit the
applicaton due to admission of corporatestitor, under
Sec9 and declare moratorium und&ec.14 of the IBC
on the assets of the corporate debtoiittvout weighing
credibility of aithority of person filing application and
without examining documents to consider if claim was
in limitation. Holding the debt to be within limitation on
the basis of an unreliable and unverified ledger record
was also noted as an erroneous finding.

Advocates
& Solicitors

PSL
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Hence, he order was set aside and steps taken pursuant
to the said order were also quashed.

Comments

The decision by the NCLAT is a positive kbgwaent for

two reasons. Firstthe NCLAT correctly held that the
period of limitation starts from the date of defaulin
fAYS 6AGK GKS { dzLIgdshShan 2 dzNI Qa GSNRAOG Ay
Union of Indig Civil Appeal 7618 of 201%econdly, the
judgement prevents frivolous applications for initiation
of the insolvency process. In the current case, there was
collusion betweenhe parties and this application was
filed to frustrate the rights of the appellant having a
legitimate claim. In this regard, the judgement
reinforces the idea that only genuine applications for
initiation of the insolvency process should be
entertained am goes a long way towards preventing
abuse of the IBC mechanism by stakeholders.

GahbLY! {!LblL

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 @ 5 "lE & Solicitors
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NCLT Can PermBuspended ManagemenOf The Corporate Debtor (MSME) T

Submit ViableResolution Plan

PLBB PRODUCTS PVT. £TPIYUSH PERIWAL AND ORS

Court
Judgment Dated
Bench
RelevantSetions

September7, 2021

National Company Law Appe#aTribunal, New Delhi Bench

Jarat Kumar Jain, J. (Member (J)) and Dr. Ashok Kumar Mishra, Member (T)
Insolvency and Bankruptcy Code, 201%ec. 240A, Sec. 29 Sec. 29A/5ec. 43, Sec. 44, Sec.

45, Sec. 48, Sec. 49, Sec. 61, Sec. 66, Sec. 7.

Brief Background

¢CKS LIWISttryd Aa GKS
whose resolution plan has been accepted by 91.84% of
the members of the CoC but theame is pending for
approval before the NCLT. The Respondents (Promoter
and erstwhile director of the corporate debtor)
expressed the desire to submit a resolution plan at a
belated stage. The NCLT had raised an issue of how the
financial creditor claimedt3 times of the amount of
loan disbursed 21 years ago when the financial creditor
was under RBI Regulations, and the issue that the
guarantee was invoked by the original lendei®BI for

an amount of Rs.5,42,94,868, which was 24 times of the
claimed amout in 18 years. The NCLT gave one chance
to the suspended management of the corporate debtor,
an MSME Unit to submit a concrete composite feasible
and viable resolution plan.

Issue

Whether the NCLT was correct in providing an
opportunity to the MSME andiging liberty to the CoC
to negotiate with the existing successful resolution
applicant and the MSME unit?

Decision

| 2y Q6tS b/[!¢ dzLIKSER (GKS
that keeping in mind the intention of the legislature,
there is no harm in giving ampportunity to the
LINEY2G§SNBE a{ag9d ! a
has given the liberty to the CoC to negotiate with the
existing successful resolution applicant and the
promoters of the MSME unit. The CoC has liberty to
accept any of the two plans wdfi are commercially
viable, concrete, composite and technigal
feasible. Furthermore, the @er also ensures that no
other person is allowed to submit any plan other than
the resolution plan already submitted by the successful
resolution applicant. The GLAT dismissed the appeal
on finding no infirmity in the impugned order. However,
it requested the NCLT to consider the application before
approving any resolution plan.

THECIFINEWSLETTEREPTEMBER 2021

LISNJ (G KS

Comments

CIRP at the earkei Iy R YIyRI GSa
completion ¢ the whole CIRP is a time bound process.
There are enough incentives for its observance.
Therefore, the NCLT should ensure that the time
prescribed under the IBC framework must be adhered.
The promoters had an @ortunity to submit their
resolution plan which they did not exercise. Now, once
the CoC has already approved the resolution plan, the
role of the NCLT is to givesitegal validation. Thushe
NCLT is not justified in allowing promoters to submit a
resdution plan and asking the CoC to consider the same
at this stage.

W3 dzO & adedudi readbBsa tef IRR{fdciRtafes ihitlatialh df & | y

Al Q:

Ga!bL{Il! {!w!59
2NRSNJ 2F (G4KS b/[¢ FYyR KSER
b/ [1¢ZX ¢KS b/ [¢Qa 2NRSNJ
PBL oo


https://ibbi.gov.in/uploads/order/2021-09-14-151141-iynuj-d3d9446802a44259755d38e6d163e820.pdf

Page |18

Withdrawing Money From TheCorporate DebtoWhen TheCIRRAs In Process Is

Violation OfSec 14 Of ThdBC

RAMKRISHNA ELECTRICALS/LADUL RAJWADKAR, MADHU KANDUNNI NAIR, SANDIP

MADHU NAIR

Court National Company Law Appellate Triburiincipal Bench, New Delhi
Judgment Dated September 2, 2021

Bench Dr. Ashok Kumar Mishra, Technical Member

RelevantSedions

Brief Background

The Appellant is in the business of manufacturer and
distributor of transformersfabrications etc., for more
than 3 decades. Théppellant has supplied to the
corporate cbtors (in CIRP) in the normal course of
business during the Financial year 2@ll6total value of
goods of Rs.13,17,98,1304nd has raised invoices for
the same. Théppellant has also received the payment
of Rs.11,38,77,295/ As a result of their further supply
in the Financial Year 201418 after getting payment, a
balance amount of Rs.2,66,75,764/remained
outstanding. Thesupply by the Appellant to the
corporatedebtorcak & ® W9y SaisSS$s
(EEL) (in IBP) was earlier made when the corporate
debtor was not in CIRP and was a proprietorship firm as
it appears from the invoices.

The Appellant hd to go under CIRP vide tHe/ [ ¢ Q&

order dated 17.09.20B. The Appellant hh also
submitted that during 20120 they were in a bad
financial condition and requested all the debtors to
release their dues to overcome the fund crunch and in
the process based on the discussion to the Respondent
No.2 & 3 ( Suspendddirectors of the Corporate Debtor

in CIRP), they received payment from 23 .07.2019 to
15.10.2019 from the bank account thfe debtorwhich

he was asked to refund by ti@rder of theNCLTwhich
includes some bank charges also of Rs. 360he
Appellant fad also stated that the Respondent No.2 & 3
used to inform the Appellant when the fund is likely to
come in the account and he was asked to put the cheque
for clearance. The Appellant did natnistrust the
Directors of the corporate ebtor in CIRP and da
accordingly collected his dues. Hedhalso stated that

he became aware of the CIRP of corporatétor when

IA No. 1109/2020 was served on them and not prior to
that. The Appellantad also submitted that the bank
account was opened in July 2019 when the&ras no
CIRP and he was not aware about any such things. The
Appellant is critical for applyin§ec.66 (1) of the BC

THECIFINEWSLETTEREPTEMBER 2021

Insolvency an@ankruptcy Code, 2016Sec14, 61 and6 (1).

GKSNBAY (GKS Il y3dz 38
I 2N1I22 NI S 5S002ND
very critical that, they haveot done any wrong doing
and henceSec.66(1) of thelBCdoes not apply to his
case for withdrawal of the money and rather it is a case
of collection of dues in the ordinary course of business
and no intention to defraud would be attributed to him
as he las no knowledge of the corporate debtor being
under CIRP.

Aa

Issue

9 vy 3 A Withedde/irApughndd @lar Gy$he RCLT was valid and

if operational ceditors violatedSec.14 of thelBC?

Decision

The NCLAT agreed with thed®r passed by thBICLTo
the extent of refund of money and henche appeal is
dismissedThe Apgllate Tribunal found that the @er
of the NCLTto refund all the payments made dugn
CIRP to be valid in law. The operationaditor has
collected all its dues and, therefgrbas not filed claims
before theRP The operational geditor - Appellant were
not correct as they have withdrawn the money when
the CIRP was on and henet#olated provisions of Sec
14 of thelBCand accordingly, the directions of tiNCLT
to deposit Rs 2,42, 54,121/ to the account of the
corporate cebtor at the specified bank is in order.

Comments

This judgement settles the quéshs of fraudulent
transactions. Th&ICLAT directed reversing of funds that
had been transacted by the suspended directarfs
corporate debtors when they were under CIRP. The IRP
is responsible for such transactions and not the
Suspended Directors. Thube NCLAT order is good in
the eyes of the law and upholding theCLT @ler
passed earlier is rightly done.

a{!al! we¢l D! wD

Advocates
& Solicitors

PSL
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The Waterfall Mechanism Needs Td3e Followed While Deciding Whether

Preferential Transaction Is Prejudicial To The Interests Of Other Creditors

M/S. KUSHAL TRADER®IR. T.V. BALASUBRAMANIAN RP OF SHOLINGUR TEXTILES LTD.

Court National Company Law Appellate Tribur@hennai
Judgment Dated August27, 2021
Bench

RelevantSedions

Brief Background

The corporate debtor had offered to settle the amount
owed to the appellant (operational creditor) by
conveying its property to thappellant. As a result, the
O2N1IR2N} S RSoid2NDa
director of the corporate debtor by sale deed dated July
04,.2018, eliminating the liability that was due and
outstanding on that date. An application, filed for
initiation of CIRP against the corporate debtor, was
admitted on Féruary 04, 2019. While so, the
respondent (RP appointed by tie¢CLT submitted an
application before the NCLT, alleging that the
aforementioned transaction whereby the corporate
debtor settled the perational debt of the company by
conveying land to the creditor, was a preferential
transaction within the scope of Sec. 43 of the IBC. While
allowing the application, the AA set aside the sale
transaction holding that the said transaction falls within
the provisions of Sec. 43 of the IBC. The present appeal
was filed by the appellant challenging the impugned
Order of theNCLT

Issue

Whether the sale transaction i.e., the sale deed
executed between the corporate debtor and the
appellant, is a preferentiafransaction as under Sec.
43(1) of the IBC?

Decision

NCLAT whilapholding the decision of theNCLT
restated the requirements to be followed by the RP to
decide whether a transaction is a preferential
transaction or not,as was laid down by the Supreme
Court inAnuj Jain IRP for Jaypee Infratech Limitekkis
Bank Limited Et¢Civil Appeal Nos. 8548527 of 2019
These are mainly a) Whether the transaction is
between a related party as defined in Sec. 5(24) of the
IBC and another isr@on-related party.b) If the party is
non-related, the RP has to see whether the transaction
is preceding one year from the date of commencement
of insolvency.

In the present matter, it was establied from the
records that the fpellant was not a relategarty, and

THECIFINEWSLETTEREPTEMBER 2021
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Mr. Justice Venugopal M. (Judicial) and Mr. KaNgtiriahari (Technical)
Insolvency and Bankruptcy Code, 2@1%ec43, 53

the transaction took place one year prior to the date of
admission of the application by thdCLTon February
04, 2019. Hence, the criteria established by the Supreme
Court under thdBCwere directly applicable to the facts

of hig fcase. (The dui Sotéd LIS fit f way dhe 0 &

responsibility of the RP to determine whether or not the
property belonged to the corporate debtor. In the
present matter, this was evidenced by the sale
deed. Thus, the requirements set forth by the Supreme
Court were fulfilled

It was important to find out whether the transaction
was beneficial to the appellant by discriminating against
the distribution of assets, as enumerated under Sec. 53,
in case of liquidation. THRECLhad drawn a table where

the claims were lodged anché¢ waterfall mechanism
needed to be followedn the case of liquidation. The
Appellant stood at Serial No.6 under the waterfall
mechanism as per the table. Certainly, it amounted to
preferential treatment over other creditors and the
distribution of liquication assets namely Insolvency
Resolution Process Costs, Liquidation Costs and the
debts which shall rank equally between and among the
F2tt26Ay3 ylLYSte @QAl o
secured creditors, wages to employees, debts to
unsecured creditorsgues to the Central Government,
State Governments etc.

The Tribunal held that the said transaction was
preferential in nature and was prejudicial to the interest
of other creditors who had precedence in relation to the
claim settled ahead by the appellaor even in relation
to other operational creditors who were similarly placed
like the appellant.

Comments
It is a good decision in the eyes of law, both NCLT and
NCLAT have appreciated the ratio of the Supreme Court
in Anuj JainNCLAT tried to maintathe sanctity of the
waterfall mechanism as provided und€ec.53 of the
IBC. The NCLAT took into consideration the interest of
other creditors by providing a balanced approach.
aa9DI !

Y!l'a. hW
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NCLATExerciseRule 11 To Allow Withdrawal Of An Application Und&ec.12A

Which Was Not Filed By The Applicant On Whose InstabiieP/Nas Initiated

MR. K. SRINIVASRISHNA. SHYAM ARORA, RP OF CORPORATE DEBTOR

Court National Company Law Appellate Triburidw Delhi

Judgment Dated September2, 2021

Bench Mr. Justice Jarat Kumar Jain, Member (Judicial) and Dr. Ashok Kumar Mishra, Member
(Technical)

RelevantSedions Insolvency and Bankruptcy Code, 201&ec 12A; IBBI(Insolvency Resolution Process for

Corporate Persons) Regulations, 2@18eg 30A

Brief Background as the order of initiating CIRP against the corporate
CIRP was initiated by the operational creditor, against  debtor. It released the corporate debtor from the
the corporate debtor, under Se® of the IBC, for two rigours of the CIRP and allowed it to function through its
claims of Rs. 3,67,2004nd Rs. 50,32,028/ The first Board of Directors.

claim had already been paid to the operational creditor.
The other claim of Rs. 50,32,028/as not admitted by

the IRP and the same decision was upheld byN&T Comments

in appeals Wile holdingthat the claim was not tenable. The NCLAT made a grave erroréyersing the order of
TheCoC was then constituted by the IRP with the sole  the NCLT TheNCLThad rightly noted that as per Sect
claim of one financial creditor. Sinche claim of the 12A and Reg. 30A, withdrawal of application ha®¢o
financial creditor was satisfied by the corporate debtor, filed by the applicant on whose instance the CIRP was
the CoC had resolved for withdrawal, uncgec. 12A, of initiated against the corporate debtor. Further, R#QA

the insolvency application filed under Sec. 9. However,  provides the procedure for filing such an application in

the withdrawal form (Form FA) was not signed by the the format given inWorm FR& KA OK NXBIj dzA N
operational creditor because of its claim not being Applicant to file such an applicath as well as the

admitted. The withdrawal application was rejected by signature of the applicant has to be there in the form.

the NCLTon the ground thatii &1 &y Qd FAf Séwevérgin the présent matter, NCLAT bypassed this
applicant on whose application the CIRP against the statutory provision as well as the Regulasoand

corporate debtor was initiated at the first place. directly applied its inherent powers under Rule 11.
Aggrieved by this order, Mr. K. Srinivas Krishna NCLAT made an error whilplying Rule 11 to allow the
(suspended Director of the corporate debtor) had filed application for withdrawal under Sec. 12A, whicld di

this appeal seeking relighat the impugned order may not come from the Aplicant. Inherent power under

be set aside. Rule 11 is supposed to be exercised in situations, where
there is nolegalprovision on the said matter, and, not

Issue when thereis already a laid down law guiding the same.

Whether theNCLWas right in rejecting the withdrawal NCLAT should not have exercised Rule 11 by avoiding

application filed by the IRP under Sec. 12A read with  Sec. 12A and Reg. 30A. Such bypassing of laws creates

Reg. 30A of the CIRP Regulations? confusion about the applicability of statutory provisions
and defeats the purpose of the Cod&he NCLAT

Decision instead, could have exercised Rule 11 to issue directions

TheNCLTheld that from the facts and circumstancek o to the applicant operational creditor to withdraw the

the case, it could be observed that there was no cause  application and prevent it from abusing the process by

of action in favor of the operational adéor to proceed refusing to sign thé&Form FAR

with the CIRP. Th&CLAT, by exercising its powers

under Rule 11 of the NCLAT Rules, 2016, to preventthe ¢ a9DI ! Y! a. hW

abuse of process, set aside the ingmed order as well

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 ”@ 5 |"E & Solicitors
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Insolvercy ForumsAre Duty Bound To Admit The Application, If RequirementsUnder

Sec9 Of The IBCAre Rulfilled

SHAPOORJI PALLONJI AND COMPANY PWL. MI®.SHORBWELLINGS PVT. LTD

Court
Judgment Dated
Bench
RelevantSedtions

August17, 2021

Brief Background

TheNCLTat Bengaluru dismissed the application of the
Appellant¢ Operational Creditor, Shapoorji Pallonji and
Company Private Limited und8ec9 of the IBC against
the Respondent¢ Corporate Debtor, M/S. Shore
Dwellings Private Limited on the ground that inist a

fit case for admission. Therefore, the present appeal had
been brought before NCLAT by the Appellant.

The Appellant submitted that there was ngayment of
operational debt for the construction work completed
by the appellant for the respondent asper the
G/ 2yaiNHzOGA2y [/ 2y (NI Ol¢ o
were made by theespondent, despite several possible
extensions. Therefore, thappellant decided to initiate
CIRP against theespondent by issuing a statutory
notice underSec.8 of the IBC. On thother hand, the
respondent submitted that the NCLT had rightly
dismissed the application on account that there was a
settlement process opted in between the parties. It was
further submitted that the rescheduled payments of
instalments were done due tche prevailing COVHD9
pandemic.

Issue
Whether theappellant has made out any case invoking
the jurisdiction of theAAunderSec9 of the IBC?

Decision

The NCLAT, after going through arguments presented by
both sides, held that the view taken by the NCLT was
illegal because the main object of the IBC is for the
timely resolution of thecorporatedebtor. In its findings,

it also stated that theappellant had rightly invoked the
jurisdiction of the NCLT undeBec.9 of the IBC,
considering the fact that the Respondent had admitted
the debt and no dispute had been raised prior to the
issuance of the demand notice. Therefore, it allowed the
appeal by admittinghe application of the Appellant
under Sec9 of the IBC.

TheAAalso observed that the IBC mandates separation
of commercial aspects ahsolvency andbankruptcy

THECIFINEWSLETTEREPTEMBER 2021

National Company Law Appellate Tribur@hennai Bench

Justice M Venugopal, Kantiarahai, Member(Technica).
Insolvency and@ankruptcy Code, 2016Sec9

proceedings with that of judicial aspects. Therefore, the
NCLT is not to be seen as a aoaf high standards
dictating terms; rather, it shoulde seen as a court in
the context of timeboundresolution ofinsolvency.

Comments

This judgment is to be seen as a rather good judgement
as it admitted the application by thappellant when
conditions underSec.9 of the IBC were satisfied. This
ruling is in line witht KS 2dzRIAYSyd 27
Supreme Court in the case Mbbilox Innwation Private
Limitedv. Kirusa Software Private Limit¢018 1 SCC

b383. Addhtidriall the AA rightd intedpréted Ky rolé

under the IBC. The role of the judiciary in the scheme of
the IBCis envisaged to be more facilitative to ensure
quick adjudicabn for value maximisation of assets.
Thus, the authorities should prevent unnecessary or
increased interference unless it is necessary to realise
the objectives of the IBC.

OGANUSHKA FUKE

Ad t
PEL &Soiiors
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https://ibbi.gov.in/uploads/order/87d4b0c44bc6e83b1eb9a6eccad4e485.pdf
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Shareholder/DirectorOf The CompanyMust Be Authorised By The Board Resolutio

To Initiate Action Under Sec.7 Of The IBC

M SAl ESWARA SWAMYSITI VISION DIGITAL MEDIA PVT. LTD

Court
Judgment Dated
Bench
RelevantSetions

September9, 2021

Brief Background

In the instant matter, theppellant was the director and
50% shareholder of théinancialcreditor and due to a
deadlock between the other shareholders in the
financialcreditor company, theappellant was not ala

to get himself authorised through a board resolution to
file an application undefec.7 of the IBC against the
respondent; corporatedebtor. The NCLT had dismissed
the application undeSec.7 of the IBC by theppellant
on the ground that such board resolution authorizing
the appellant was absent. Thus, theppellant had
challenged the order of the NCLT by stating that the
shareholderfirector of the company could initiate
action on behalf of the Company if tharae was in the
interest of thecompany and the Board was not pursuing
the same.

On the other hand, theespondentc corporate debtor
submitted a Centrd Government notification
[Notification S.O. 1091 (E) datdeebruary 27,2019
Ministry of Corporate Affaitsby which a person duly

authorized by the Board of Directors of a Company was

competent to file an application und&ec.7 of the IBC
on behalf ofthe financial creditor. The respondent
further submitted that the appeal was not maintainable
as it was filed by thehareholder of thdinancialcreditor
company and that such person did not come within the
RSTFAYAGAZY 2F VI RBNKiBIECR

Issue

Whether the shareholderdirector of the Company
could initiate action on behalf of the Company if the
same was in the interest of the Company and the Board
was not pursuing the same und8ec.7 of the IBC?

Decision

TheNCLATGfter considering the submissions of both the
partiesfound the Central Government notification to be
relevant and applicable to the present factual matrix.
Therefore, the doctrine of derivative action could not be
applied in a Petition undeéBec.7 of the IBC. The NCLAT
dismissed the appeal by upholding tbeder of the NCLT

THECIFINEWSLETTEREPTEMBER 2021
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National Company Law Appellate Triburidw Delhi Principal Bench

Justice Jarat Kumar Jain, Dr. Ashok Kumar Miskch(iica), Dr. Alok Srivastavaddhnica).
Insolvency and Bankruptcy Code, 2@1$%ec.7

dismissing the application und&ec.7 of the IBC on the
ground that no board resolution authorizing the
Appellant was filed along with the application.

Comments

This is a good judgment in line with principles laid down

under Sec.7 of the IBC. The NCLAT was correct in
referring to the Central Government notification to
interpret the Sec.7 application and carve out the scope

2F Ly WIF IINKSBB.R ol NEC2THI dzy R
goes a long way in preventing judicial overreach by

giving due regard to underlying legislative intent that is

often available through such notifications.

OGANUSHKA FUKE

dzy’ RS NJ
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RecoveryOf Debt In One Of The CIRFAgainst A CoBorrower Can Always Be Take

Note Of And St Off In CIRROf Other CoBorrower

MAITREYA DOSHIANAND RATHI GLOBAL FINANCE LTD & ORS.

Court National Company Law Appellate Tribunal

Judgment Dated August25, 2021

Bench Justice A.l.S. Cheema, Officiating Chairperson & Mr. V.P. Singh, Member (Technical)
RelevantSegions Insolvency and Bankruptcy Code, 2@18ec.7

Brief Background clauses like the Repayment Clause in the loan
The appellant (Maitreya Doshi) is thesuspended agreement where the Appellant had undertaken to pay

Director of M/s Doshi Holdings Pvt. Ltd. (corporate the Respondent on behalf of M/s Premier Ltd. and the
debtor). The present appeal was filed by the Appellant  corporate debtor.

on behalf of the corporate debtor after the NCLT,

Mumbai Bench admittedS & LJ2 Yy RSy (i b2 ® MedRespohdérit g8 contended that. Vishnu Kumar

Rathi Gobal Finance Ltd.) [hereinafter, Agarwalis a bad law and the case lodlit Kumar Jain.
Respondenthpplication under Sec. 7 of the IBC and Union of India &rs [2021 SCC OnLine SC 39&juld
initiated it against the corporate debtor. be relied upon according to which there is no bar in IBC

to file separate applications agairtw/o entities liable to
ltwasthealJLJSt £ | y i Q& O2y(SyiGA2y pakdatedébkS f 21y RA&a0dz2NESR
by the respondent was disbursed to M/s Premier Ltd.
and not the corpoate debtor. According to the Issue
Appellant, the corporate debtor has been referred as Whetheran application under Sec. 7 of the IB&hbe
W, 2NNBGSN) Hktf SRIZND Ay («&bittedoby the AAYif itChdzYalready SdnEt&l an
Agreements, its sole obligation was limited only to application against a eborrower of the same loan in
pledging shares held by it in M/s Premier Ltd. and that  the past?
the respondent hadlisbursed the total loan amount in
the bank account of M/s Premier Ltd., all of which Decision
showedtheS & L2 Yy RSY 1 Q& Ay (iSyd 2 FThy appeaOwRay disnisSeN A TH& Cduri hdidithat a

a beneficiary to the loan. Tripartite Agreement had been executed, the corporate
debtor was a cdorrower and that there was a joint and
The appellant relied on the case dbr. Vishnu Kumar several liability of M/s Premier Ltd. and the corporate
Agarwal v. M/s Piramal Enterprises Ltd(2019) SCC debtor to pay back the amount. The Coubserved that
Online NCLAT 5429 argue that same claim against the account where the money was received is

same loan is not permissible if a claim against M/s  immaterial since a cborrower has the same
Premier Ltd. (under Sec. 7 of the IBC) has already been responsibility as of a borrower to repay the loan. It
admitted by the AA in the past. Subsequently, the recognized therespondent as a financial creditor and
appelant also relied onPhoenix ARC Pvt. Ltd. observed that the liability invoked by the fineial
KetulbhaiRamubhai Patd(2021) SCC Online SC ] creditor was on the basis of the corporate debtor being
contend that pledging of shares does not amount to a caeborrower and not merely a pledgor.

guarantee or indemnity. It also relied émuj Jairv. Axis

Bank Ltd [(2020) 8 SCC 40t contend thatwhere an Fa F2NJ ! LISt £+ i QidhnuQ@inyfaii Sy G A
Applicant has only extended a security by pledging  Agarwal being applicable, the Court observed that it
shares, it will not be considered as a financial creditor. was related to filing of Sec. 7 proceedings adains

principal borrower and corporate guarantor and it
The Respondent emphasized that the Appellantwasthe ¢ ay Qi I o-Bodzwers) i &so GbRerved that
authorized signatory of both M/s Premier Ltd. and the subsequent judgment dbtate Bank of Indig. Atheena

corporate debtor and the Apglant had himself Energy Ventures Pvt. L{2020) SCC Online NCLAT 774]
executed all the loan agreements. For contending that  clarified the position oDr. Vishnu KunraAgarwalin
the corporate debtor was a eborrower, it directed the law. It stated that Sec. 60 of the IBC was not looked into

Court to one of the loan cum pledge agreements by the Court and thus, the judgment wpsr incuriam
between the parties. The Respondent emphasized that  The Court observed that there was no bar under IBC to
in that loan cum pledge ageenent, the corporate proceed against both the eborrowers for an
RSO0G2NI 61Fa NBFSNNBR Fa V. avkNBdb@IdR.Q | YR GKSNB 6 SNB

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 @ 5 |"E & Solicitors
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TheCourtal2 O2yaARSNBR G(KS !LIWISttlryiQa O02yGSyiaAazy 27F
Phoenix ARC Pvt. Ladd Anuj Jairbeing applicable. It

observed that the facts oPhoenix ARC Pvt. Ligere

completely different and were not applicable to this

case. Furthermore, the corporate debtor had nasj

pledged shares but also was alsorrower. As forAnuj

Jain it stated that the judgment would have been

F LILX AOFo6fS AF GKSNB KIFEIR 0SSy wW2yfe | aSOdaNAiGe AyiaSNBadc
pledging of shares. However, as per the documents put
forth (the loan cum pledge agreeents, etc.), it was
clear that the corporate debtor was a -tmrrower.
Therefore,Anuj Jairwas also not applicable.

Comments

While the NCLAT has relied on the principle laid down
underSec60 of the IBC, that the same AA before whom
GKS O2Nl1J32NIGS RSoid2NR& /Lwt Aa LISYRAy3d gAftf KIGS (KS
jurisdiction for personal guarantors, it has also extended
it to a coborrower as well. However, a vital point that
the decision misses to acknowledge is thetential
difficulty that may arise in collation of claims; as the CIRP
of the coborrower may have an impact on the CIRP of
the corporate debtor. In light of this decision, thBBI
could come out with the necessary guidelines for co
borrowers - guidelines on sharing of claims by <o
borrowers, process of repayment if CIRF is completed by
one coborrower, etc.

0SHUBHAM DHAMNASKAR

Advocates
THECIFINEWSLETTEBEPTEMBER 2021 @ 5 "lE & Solicitors
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ClaimMade By CreditorAfter The Expiry Of The Period Of 90 Days|s To Be Rightly

RejectedBy The Resolution Professional

M/S SARDAR JI DI HATTI DEPARTMENTAL STORE RVBUNID.KUMAR AGRAWAL

Court National Company Law Appellate Tribunal
Judgment Dated September7, 2021
Bench

RelevantSedions

Justice Anant Bijay Singh, Member (Judicial) and Ms. Shriksites, Member (Technical)
Insolvency and Bankruptcy Code, 201%ec. 60; NCLT Rules, 20Haile 111BBI (Insolvency

Resolution Process for Corporate Persons) Regulations,@2R&§ 12(2)

Brief Background

The present appeal was filed by tlappellant (M/s
Sardar Ji Di Hatti Departmental Store Pvt. Ltd., the
operational creditor) against theaespondent (Sunil
Kumar Agrawal, theRP)after the NCLT, New Delhi
BenchV rejected the application filed by treppellant.
Theappellant had filed the application und&ec.60 of

the IBC to be read along with Rule 11 of the NCLT Rules.
The AArejectedlJLISt £ | Y Qa
the relief being sought by thappellant was contrary to
Reg. 12(2) of the IBBInsolvency Resolution Process for
Corporate Persons) Regulations, 20{gereinafter,
6CIRRvS 3 dzf | GA)2Y &3 HAMCE

According to theappellant, it was unaware that CIRP
had been initiated against M/s KPG International Pvt.
Ltd (corporate debtor) according an order of the AA.

In that order, therespondent was appointed as the IRP.
Theappellant had also missed the public announcement
of the commencement of CIRP and claims sought from
creditors betweenJanuary31, 2020 to February12,
2020 as published irthe Financial Express and the
Jansatta. According to tteppellant, they had also been
kept in the dark about the same by one of the directors
of the corporate debtor, Mr. Gaurav Mahendru whom
they had contacted for payment of their outstanding
dues. Thesaid director left for Australia in March 2020.
The appellant only became aware of the CIRP in
December, 2020. Thappellant also observed that it
submitted a claim via post and email to thespondent

for the resolution plan as soon as it became aware of the
CIRP. However, threspondent wrote back to the email
2F GKS OftFAY adrdAy3a GkKIFQ
NEOSAPSR oAGKAY GKS
The same was reiteratedly therS & LI2 Y RSy (1 Qa
after the appellant had written a follow up mail to the
respondent requesting him to accept their claims along
with the citations and rulings of relevant NCLT orders
which backed thelLJLISf f | y (i Qa
resy RSyiQa O2dzyasSt KIR
plan was already submitted by one resolution applicant
to the respondent which was pending for consideration
by the CoC.

THECIFINEWSLETTEREPTEMBER 2021

F Lyt A Ol i

ltwasthealJLISf f | Yy 1 Q& O2y G SHiRe&k 2y
Cognizance for Extensiof Limitation[2020 SCC OnLine
SC 343],limitation periods of all petitions, suits,
applications, appeals and all other proceedings whether
under General Law of Limitation or under Special Laws
(Both Central and States) had been suspended till
further orders. Further various orders likEdelweiss
Asset Reconstruction Co. Lid.Adel Landmarks Ltd
F(IBRO8Z(RB)/ZDKBP et@ I hadh Zlarified | that the
provisions of Reg. 12(2) GIRARegulations, 2016 were
directory and not mandatory. Therefore, it was
conterded that the AA should apply their judicial mind
and set aside the appeal.

Therespondent contended that CIRP is a time bound
process and there is a specific time period for submitting
the claim, which was not followed by thappellant. It
also contendedhat the appellant cannot take recourse
under Reg. 12(2) of theIRARegulations, 2016 since the
statutory period of 90 days had also expired. It also
observed that since the AA had already considered all

0 K

the aspects of this matter and rejected LIS st | y i Q

application, there was no merit in the appeal.

Issue

Can a claim made by a creditor after the expiry of the
period of 90 days as under Reg. 12(2) of tOERRP
Regulations, 2016, be accepted by the RP?

Decision
The Tribunal noted all tharguments made by both the
parties and observed that there was no merit in the

VikSBt Of yXNaAR 2 QIZST of (ha  LalS N&SS fyR

D agplicat®r filed by the Appellant.

Comments

I NH dzY Sy (iGbe bfythelikéy féatuves bft IEC i$ Kh§ essence of
I £ & 20 GYARYOSSERA yuKar &lié di K $ @ 83 & AifKeedAaxXy

Regulation 12(2) o€IRFRegulations, 2016 is directory
and not mandatory in nature, the underlying objective
is to have the proceedings done in a time bdun
manner. After finding that the appellant had full

Advocates
& Solicitors
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knowledge of the commencement of CIRP and
deliberately did not adhere to the timeline, this decision
further acknowledges the importance of keeping the
insolvency regime in a timely bound manner.

& { | | MDHAMNASKAR

Ad t
PEL &Soiiors
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Application For Insolvency For Resolution Against The Personal Guarantor |

Maintainable Unless ACirp/Liquidation Is Ongoing Against The Corporate Debtc

INSTA CAPITAL PRIVATE LIMITEBTAN VINOD KUMAR SHAH

Court National Company Law Appellate Tribyridumbai Bench
Judgment Dated August 102021
Bench Suchitra Kanuparthi, Member (Judicial)

RelevantSedions

Brief Background

In this case, the financial creditor had moved before the
NCLT undeBec95 of the IBC read with Rule 7(2) of the
Insolvency and Bankruptcy (Application #A for
Insolvency Resolution Process for Personal Guarantors
to Corporate Debtors) Rules, 2019 against the personal
guarantor Ketan Vinod Kumar Shah, of the corporate
debtor, for initiation of CIRP.

Issue

Whether a financial creditor can initiate CIRP against the
personal guarantor in absence of any resolution
process/liquidation process against the corporate
debtor?

Decision

The NCLT observed that, as per Sec. 128 of the Contract
Act, 1872 and the judgement of NCLABtate Bank of
Indiav. Atheena Energy Ventures Lindt§2020) SCC
OnLine NCLAT 7[{ACIRP can be initiated against the
borrower and the guarantor. However, tbok into
consideration Sec. 60(2) of the IBC which provides for a
non-obstante clause which stipulates that only where a
CIRP process or liquidation process of a corporate
debtor is pending before NCLT, an application initiating
CIRP against the persorgalarantor, of such Corporate
Debtor shall be filed before such NCLT.

Through a combined reading of Sec. 60(2) of the IBC and
the law as entailed itheena Energythe NCLT was of
the opinion that, unless that CIRP/liquidation is ongoing
against the corpmate debtor, an application for
insolvency for resolution against the personal guarantor
of such corporate debtor is not maintainable. It made
another supplementary observation that the filing of
applications seeking resolution of personal guarantors
without the corporate debtor undergoing CIRP, would
be equivalent to vesting of jurisdiction on two courses,
viz. NCLT and Debts Recovery Tribunal.

THECIFINEWSLETTEREPTEMBER 2021

Insolvency and Bankruptcy Code, 2@18ec.60(2),Sec95

Comments

The NCLT has rightly given its decision by adhering to the
law laid down under the statutory provisio Sec. 60(2)

of the IBC clearly specifies that application relating to
CIRP or liquidation or bankruptcy of a corporate
guarantor or personal guarantor of a corporate debtor
has to be filed before the same NCLT where a CIRP or
liquidation proceeding islready pending against such
corporate debtor. Thus, the NCLT was correct in
disallowing the petitioner to initiate CIRP against the
personal guarantor in absence of an ongoing
resolution/liquidation process against the corporate
debtor.

Gwhl!b { tl1!15Y09
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Amount Received By Theo€porate DebtorDuringCIRRCannot Be Adjusted Towars

Any Claim Of A Financial Creditor During The Moratorium Period

SM MILKOSE LIMITED & AWNRARVINDER KUMAR BHATT & ORS.

Court National Company Law Tribunal, New Delhi
Judgement Dated August Z, 2021
Bench Dr. Alok Srivastava, MembgFechnical)

RelevantSedions

Brief Background

SM Finlease Ltd. is a financial creditor to togporate
debtor,F YR . Iyl 2F LYRAL
the respondents. CIRP was initiated, and accordingly, a
moratorium was imposednder Sec. 14 of the IBThe
officers of the Banlhaving90% voting rights in the CoC,
decided to keep theorporate debtor aggoing concern

to save invocation of the bank guarantees in the first
meeting of the CoC. Subsequently, interim finance of
Rupees 15 lakhs was sought from Appellant. In the same
CoC meeting, it was agreed to earmark 25% of the
receipts received during st operation of thecorporate
debtor during the moratorium period towards
repayment of a loan of the respondent Bank and kept in
a separate current account.

Issue

Whether any amounts that belong to theorporate
debtor can be adjusted towards the claim @y
particular financial creditor during themoratorium
period imposed undeBec.14 of the IBC?

Decision

The Tribunal held that asSec. 14(1)(b) prohibits
transferring, encumbering, alienating, or disposing of
any of its assets/legal right/beneficialtérest by the
corporate debtor the amounts received by the
corporate debtorduring the currency of the CIRP are
assets of thecorporate debtorwhose transfer to a
chosen creditor on priority without the process of
Resolution Plan would be prohibited. TINCLAT also
relied on the decision dJCO Bank. G Ramachandran
[Company Appeal (AT) (Insolvency) No. 761 of 020
wherein it was held that during the moratorium
enforcedunder Sec.14, no business majority in the CoC
can take advantage of its position.

THECIFINEWSLETTEREPTEMBER 2021

Insolvency and Bankruptcy Code, 2@18ec.14

Comments
One of the major objectives of havingreoratorium put

0 K S NB is yol plevie® by dfurthey/ deglation Yofithedrgofate 2 F
KSIfGKd ¢KAA

debtorQa FAYlF yOALl f
in law as it emphasizes the same, by upholding the
essence of a moratorium and not allowing financial
creditors to adjust their claims against tle®rporate
debtor during the moratorium(as also given in law
underSec.14).

What is equally astonishing to nokethat, on the same
day as this decision was taken, the IBBI in their
discussion papgpertaining to CIRP, suggested a code of
conduct for the CoC. Therein, clauad@) provides that
YSYOSNB Ay GKS  /respedf Atheld S S
moratorium and creditors who maintain the accounts of
the corporate debtorshall not adjust the receipts of the
corporate debtorduring CIRP for past due in violation of
the moratoriung ®  ¢oikeStNi&S jidgment can very
well be used as a precedent, and aid in formalizing such
a code of conduct.
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Personal Properties O& Guarantor Cannot Be Included In A Resolution Plan

NITINCHANDRAKANT NAIK & ANRSANIDHYA INDUSTRIES LLP & ORS.

Court National Company maTribunal, New Delhi
Judgement Dated August B, 2021
Bench

RelevantSedions

Brief Background

The appellants are thepromoters and suspended
directors of thecorporate debtor¢ W{ A Y NXzii
l2aLAGEEAGE tNAGDIGS
OKSNBAYIFFTGSNI attl yeéo
approved by the CoC. This approyadn had provision
allowing transfer of personal properties of the
appellants. As per Re@7 of the CIRP Regulations, the
personal properties of the Shareholders/ Directors
cannot form part of theplan. It was also alleged that the
plan was approved withat deciding the objections
raised by theappellants. The RP in connivance with the
successfulresolution applicaniet personal properties
of the appellants be included in the plan. When such
information was not put in the Information
Memorandum published for people to know, the
connivance is apparent. The people at large did not
know that the properties worth crores of rupees would
be available alog with assets of theorporate debtor.
When the appellants had only given their personal
properties as security to Financial Creditors to provide
loan to thecorporate debtor, their properties could not
have been included in theesolutionplan when Parll

of the IBC has not been enforced.

Issue

Whether the assets of a personal guarantor can be
transferred under aresolution planfor the corporate
debtor?

Decision

While referring toState Bank of India. Ramakrishnan
[Civil Appeal No. 3595 OF 201#e Tribunal held that
personal properties of the CD cannot be realised by sale
or transfer in the CIRP of thmrporate debtorwithout
resorting to proceeding before appropriate authority
under the existing enactment before the portion of Rart

Il has bea applied to thepersonal guarantors of
corporatedebtor. Further, the Tribunal also highlighted

i KS A aBExdzguishnént ai Personal Guarantees
YR | YRSOARSR /flAY&a¢x
Court judgement ofCommittee of Creditors of Essar
Sted India Ltd. Through Authorised SignataerySatish
Kumar Gupta &OrgCivil Appeal No. 87667 of 2019.

THECIFINEWSLETTEREPTEMBER 2021

GKAE S

JusticeA.l.S Cheema (ChairperspBy. Alok Srivastaydember(Technica)
Insolvency and Bankruptcy Code, 2@16ec30, Sec.31

Ultimately, the appeal was allowed and the order by the
AA approving the plan was quashedder Sec61(3) of

C2 zZhe BC. 3
dakh YA GSRQ®
4 dzo Y A {CanSnkentsd &

¢t KS wSaztdziazy
0KS NBaLRyRSyiGasz gl
As the decision hedyirelies upon the principle(s) laid
down inRamakrishnanincluding where it was held that
moratorium underSec. 14 of the IBC did not apply on
the personal guarantors, it also extensively
acknowledges the difference between the assets of a
corporate debtor and the assets of a personal
guarantor. It becomes crucial to differentiate the same
in the CIRP asesolution applicard should not be
allowed to realise the assets of the personal guarantor
without initiating proceedings under the appropriate
law.

NEfeAy3d 2y GKS { dzZINBYS
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2 2NR W5 S0 U@ SUmEOf MohdydiVhich HastB&n Rr@mised

Future Day As Against A Sum Nor Due And Payable. In Fact, A Sum Of Mone

LA / SNIIFIAyfeée ! yR
PayableNow Or At A Future Date

Ly !

ft 9@Syda t I atls

SREE BHADRA PARKS AND RESORVSIRIIRAMANI RESORTS AND HOTELS PVT. LTD

Court National Company Law Tribun@lhennai
Judgement Dated September 62021
Bench Justice M. Venugopal

RelevantSedions

Brief Background

The appellant and corporate debtor, Sree Bhadra Parks
and Resorts Ltd. preferred the appeal against the order
of the NCLT admitting the application of the respondent
under Sec. 7 of the IBC and initiating CIRP against it.

In the present case, theespondent Sri Ramani Resorts
and Hotels Pvt. Ltchad entered ito a Share Purchase
Agreement (hereinaftedSPA) with the appellantin
order to purchase 100 % of its shares. In an addendum
to the SPAthe respondent hadalso agreed to pay

I LILJIS £ duésyniit® Behalf. Thereaftahe appellant
hadissued a letter rquestingthe respondento pay the
F2NY¥SNRA& RdzSa 2 AGa ONBRA
under the SPA, as agreed to by the parti@he
respondent hadadvanced a sum of Rs. 1 Cr. but the
creditors of the appellant did not accept the
arrangement. Conseauntly, the SPA did not fructify and
the appellantpromised to refund the money advanced,
which amounted to Rs. 4,25,32,016.405kith an
interest @24% per annum included.

On | LILIS f falluyeit® &efund the money,the
respondentissued a Demand Noticender Form 3 of
the IBC. In the response to the notitke appellanthad
acknowledged its liability to pay but denied that the sum
due was an operational debfThe respondentthen
issued a notice to proceed againsppellant as a
Financial Debtor under Set of the IBC. The NCLT, Kochi
Bench admitted its application and declared
moratorium. Prior to the paper publication under Reg. 6
of the CIRPRegulations, 2016the appellantfiled an
application under Rule 11 of th&ICLTRules, 2016
expressing its willigness and seeking permission to
settle the dues. The NCLT, while approving the
settlement proposed bythe appellant also granted
liberty tothe respondento file a fresh application in the
event of failure of the settlement.

The appellanhad failed b make payments under the
said settlement, pursuant to whidfhe respondent had
filed acontempt petition and an application to restore
and revive the Sec. 7 application. While thentempt

THECIFINEWSLETTEREPTEMBER 2021

Insolvency and Bankruptcy Code, 2@16ec.3(11), 3(12), 5(7), 5(8)

petition was dismissed, the NCLT restored the Sec. 7
application b file. It subsequently admitted the
application and ordered the initiation of CIRPhe
appellant challenged this order of the NCLT in the
present appeal on the grounds thaespondentcan
neither be termed as financial creditor nor as
operatioral creditor, owing to the norexistence of any
WRSOGQ 2NJ WRSTFlLdzAE GQ Ay (GSNXa
It contended that the SPA contained no clause that
established an obligation of return of money or to pay
interest thereon and the advance was merely for the
purchase of shared he failure to reach any commercial
se@lddignts aftiente?ing intd HSSPA @ogsindt RIBIAKT (i A 2
GKS Y2ySeé I R@OIFIYyOSR | OKI NI Ol
of the IBC. In the absence of any contemplated
contingency of return of advance in the agreement and

the related understanding of the time value of money as
consideration for the money advancetthe respondent

cannot fall into the category of a financial creditor for

the purpose of Sec. 7 of the IBC. Hence, the present
appeal.

Issue

Whether the sum advanced under the SPA falls within

GKS OFiS32NE 2F WCAYylIYyOAlLf 5
IBC, thus qualifyingespondentt & | WTA Yl yOA Ll §
for the purpose of Sec. 7 of the IBC?

Decision

The Appellate Tribunal, affirming the deicin of the
NCLT to initiate CIRP agairtke appellant held the
respondentto be financial creditor othe appellant The
O2daNII 2LIAYSR GKFG WRSoGQ
promised to be paid, whether it is payable now or at a
future date. The App#te Tribunal further held that for
the admission of an application under Sec. 7, all that the
'l A& NBIdANBR (G2 RSOARS
a debt of more than Rs. 1,00,000, even if the amount of
such debt is disputed.

Ay G

A a

The Appellate Tribunaheld that the existence or
actuality of the debt and the consequent default is

PSL
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proved by the instances wheréhe appellant itself
acknowledged the same and promised to repay, such as
in the letters issued tdhe respondent assuring them
the refund of theadvance by sale of its property, when

it did not object to the order of the NCLT admitting the
application ofthe respondenunder Sec. 7 of the IBC, its
proposal of settlement after admission of the
application under Sec. 7 and before the paper
publication, and other related correspondences
between the parties¢ K S I LILpSoisel to/répaya
the advance money together with interest and the
O2yasSljdsSyd FrAtdz2NB (2 R2 a2 FY2dzyiSR (2 WRSTFlI dzZ 6Qd ¢KS
Appellate Tribunal reiterated the stance of the NCLT
that merely because an application has been disposed
off on the basis of settlement arrived between the
parties, the IBC does not bar the Tribunal from admitting
such a matter which was so settled after admission.

Comments

The order of the Appellate Tribunalaswelcome move

in that it does not hold a restrictive view as regards the

scope of financial debt under the IBC aretognizes

that any sum payable, now or at a future date, falls into

the category. The view taken by the Appellate Tribunal

that financial @bt includes a promise to repay/refund,

even in cases where an agreement does not originally
contemplate such refund, or where the agreement does

y20 02y dFAy | WNBGdz2NYy 2F Yz2ySe O
gAGK (KS { dzLINB Y SwissRibidlis®d RS OA 2
Ltd. v. Union of Indi [(2019) 4 SCC ] 7wherein the

court mentioned that the definition of Financial Debt

under Sec. 5(8) is an inclusive definition, and not an

exhaustive one.
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Pursuant To Regulation 32 Of The Liquidation Regulations, The Liquida

Authorised To Sell The Corporate Debtor As A Going Concern

M/S. MOHAN GEMS & JEWELS PVD. THROUGH ITS LIQUIDATOR DEBASHISH MANDXY

VERMA

Court National Company Law Tribunal
Judgement Dated August24, 2021

Bench

RelevantSedions

Mr. Justice Anant Bijay Singh, Member (Judicial) and Ms. Shriskste Member (Technical)
Insolvency and Bankruptcy Code, 2046Sec. 33, Sec. 54; IBBI (Liquidation Process)
Regulations, 2016 Reg 32, 32A, 45(3) and IBBI (Insolvency Resolution Process for Corporate

Persons) Regulations, 20¢&Reg 39C

Brief Background

As the corporate debtor was being sold as a going
concern in the euction, the liquidator had filed an
application seeking for closure of the liquidation process
as per Reg. 45(3)(a) of the IBBI (Liquidation Process)
Regulations, 2016, ich was dismissed by the AA. AA
had held that assets of the corporate debtor could be
liquidated and that such liquidation of assets shall not
be interpreted as inclusion of sale of the company. It
added that as per Reg. 45(3) of the Liquidation
Regulatims, dissolution shall be dispensed with for
closure of the liquidation process. The present appeal
was filed challenging the order of the AA dismissing the
application.

Issue

Whether, pursuant to Reg. 32 of the Liquidation
Regulations, the liquidator iswthorized to sell the
corporate debtor as a going concern?

Decision

While referring to the law laid down, by the Supreme
Court, on sale of corporate debtor as a going concern, in
M/s. Innoventive Industries Ltdr. ICICI Bank and Anr.
[Civil Appeal Nos. 8333338 of 201}, Arcelormittal
India Private Limitedv. Satish Kuma Gupta &Ors
[(2019) 2 SCC ahdSwiss Ribbons Private Limited &Anr.
v. Union of India &0rq(2019) 4 SCC 1#he Tribunal
reiterated that if there is a resolution applicant who
proposes to continue to run the corporate debtor as a
going concern, therevery possible effort has to be
made to ensure the same.

In accordance with Reg. 39C of the CIRP Regulations
read with Reg. 32, 32A and 45(3) of the Liquidation
Regulations, the CoC can recommend the liquidator to
first explore the sale of the corporatestitor or sale of

the business of the corporate debtor as a going concern
under Reg. 32 of the Liquidation Regulations. IBC
R2SayQi LINB@Syid GKS
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case the corporate debtor is sold as a going concern
pursuant to Reg. 32(e) folving a closure report filed
under Reg. 45(3) of the Liquidation Regulations. Rather
it is contradictory to hold that closure of the liquidation
process cannot be done and only dissolution is provided
under thelBC

NCLAT noted that if, before the compém of 270 days,

no decision has been taken by the CoC under Reg. 39C,
then Reg. 32A has to be followed. In the instant case,
the application seeking liquidation under Sec. 33 of IBC
was filed prior to the insertion of Reg. 39C and thus,
there was no queéion of CoC passing any resolution.
Therefore, the liquidator had rightly followed the
procedure as per Reg. 32A of the Liquidation
Regulations and the sale of the corporate debtor was
carried out in accordance with the Regulations.

Comments

It is a wellsettled position in law that every attempt
must be made to revive the corporate debtor and to
continue it as a going concern. The NCLT had failed to
appreciate this ratio, which has time and again been
upheld by the Supreme Court in a plethora of
judgemens. Keeping in view the spirit of IBC, NCLAT, by
reversing the order of the NCLT, endorsed the objectives
of the Code, which considers liquidation of the company
as the last resort.
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https://ibbi.gov.in/uploads/order/ed29b92ace06f136a9060e3964e27ad8.pdf
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NCLT Or NCLAT Have No Equity Based Powers Under IBC To Determine

Payable On The Principal Amount Which Has Been Settled And That Only The |
Not Being Paid Cannot Be Grounds To Initiate The CIRP

RANJEET SINGHV/S KARAN MOTORS PVT. LTD.

Court National Company Law Tribunalew Delhi
Judgement Dated August 182021
Bench

RelevantSedions

Brief Background

In the given case, the appeals arise from a common
order of NCLT and hence are dealt with by a common
order of the NCLAT. The appellants aremployees of
the Corporate Debtor and filed an application uné&erc.

9 due to nonpayment of salary. The NCLi$rdissed the
applications as the admitted principal amount has
already been paid by theorporate debtor while the
other amounts were disputed and hence found that
there is no occurrence of default and no debt is due. This
was appealed by the claimants. Wever, the filing of
the appeal was delayed by 144 days due to COVID.

In their appeal, the appellants were aggrieved by the
fact that interest on the admitted principal amount was
not paid or considered by the NCLT.

Issue

The two issues raised before NCLAT were, whether
the delay in filing the appea$ condonable and two, if
the principal amount is settledwhether the interest
due can bea sufficient ground to initiate CIRP

Decision

The NCLAT on the issue of limitation held that, as per
the order passed by the Supreme Court in Suo Motu
Writ Petition in In re ¢cognizance for extension of
limitation [(Civil) No(s). 3 of 2020]the period of
limitation for all proceedings, irrespectivef othe
limitation prescribed under the general law or Special
Laws whether condonable or not shall stand extended
with effect from March 15, 2020. Hence, in the given
case, the delay in filing the appeal was condonable.

On the issue of nopayment of inteest, the NCLAT held
that there were no powers of equity present with the
NCLT or NCLAT under the framework of IBC, as was held
in by the Supreme Court iBratap Technocrats (P) Ltd.

& Ors.v. Monitoring Committee of Reliance Infratel
Limited &Am. [ CivilAppeal No. 676 of 2021The NCLAT
rejected all the precedents awarding interest in other
similar cases on the grounds that the High Courts and
the Supreme Court had the power to grant relief based
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Justice Anant Bijay Singh Member (Judicial) and Ms. Shrééstea Member (Technical)
Insolvency and Bankruptcy Code, 2@1%ec8, 9 and 61

on equity due to their constitutional powers, while none
were present with NCLAT.

| Sy0Ss Al dz2l)KStR | yR
K St iRfr délayed payment applicant(s) claim any
interest, it will be open to them to move before a court
of competent jurisdiction for recovery of interest, but
initiation of Corporate Insolvency §#ution Process is
not the answek

Comments

NCLAT has very diligently followed the Supreme Court
set precedent that NCLT and NCLAT have no equity
based jurisdiction and hence, NCLAT rejected numerous
arguments of granting interest under its inherent
powers, as found under Rule 11 of NCLAT Rules, 2016.
Furthermore, to initiate CIRP only on grounds of non
payment of interest when the principal amount is paid
would unfairly penalize the Corporate Debtor.
Furthermore, in the given case, the interest payaliées
negligible and hence was rightly rejected.
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Invested Will Be Treated As Financial debt Under Sec. 5(8)(f) Explanation (i)

SMT. KAUSHALAYA BARISAL V. M/SRKADHIS PROJECTS PRIVATE LIMITED

Court

Judgement Dated
Bench
RelevantSetions

August 23, 2021

Brief Background

An agreement to sell date@ctober10, 2012 between
the parties was allotted to théinancialcreditor. It is an
undisputed fact that thefinancial creditor had paid a
sum of Rs 15,00,000in the year 2012 towards the
booking amount of such allotment. Hes, thefinancial
creditor is an allottee under the real estate project.

The financial creditor had averred that as per
Explanation (i) taSec.5(8)(f) IBC shewas afinancial
creditor by virtue of being an allottee under a real estate
project. Now in terms ofec.5(8) (f) of IBC, 2018, i.e.
definition of financial debt', there exists a default on the
part of the corporate debtor towards the Real Estate
Allottee, and thereforehe applicant herein is a financial
creditor.

The Financial Creditor had filed a revival application
dated August26, 2019 bearing CA No. 1186/2019 in the
present matter relying on the judgement in the matter
of Pioneer Urban Land and Infrastructure Ledi& Anr.

v. Union of India& Ors [WP(C) No. 43/2039which
inter-alia, upheld the constitutionality of the
explanation toSec.5(8)(f). Hence, it is evident that the
financialcreditor has construed itself to be an allottee
under the real estate project since the very inception
and had proceeded with the proceedings before the
Hon'ble Tribunal with the same understanding.
Therefore, thefinancialcreditor cannot be allowed to
take the averment that it is not an allottee under the
real estate project in contradiction to its own averment.

Further, the Hon'ble Tribunal had recorded in its order
dated Januaryl13, 2021 that the Ld. Counsel for the
financialcreditor had tried to mislad the Tribunal by
submitting that the present petitionhas beenfiled
under Sec5(8)(e) instead of the 5(8)(f), which presents
the mala fide on the part of the Financial Creditor.

The financial creditor was offered possession of the
allotted flat by te corporate debtor on various
occasions. Thatorporate debtor had sent various
letters offering possession and notices demanding the

THECIFINEWSLETTEREPTEMBER 2021

National Company Law Tribunal, New Delhi Belhch

Mr. Abni Ranjan Kumar Sinha, Member (Judicial), Mr. L.N. Gupta, Member (Technical)
Insolvency and Bankruptcy Code, 2@16ec5(8)(f), 5(8)(e), 5(8)(f)(iY

balance payment and when payment was not made, the
corporate debtor was left with no other resort, but to
cancel the alloment of the flat made in favour of the
financial creditor and accordingly, allotment was
cancelled.

Pursuant to various meetings and negotiations between
the financial creditor and the corporate debtor, the
allotment of the aforesaidlat was restored in favour of
the financial creditor vide letter datedDecember03,
2015 issued by the Corporate Debtor to the Financial
Creditor. The Financial Creditor is trying to mislead this
Tribunal by conceding the existence of a letter dated
Decemier 03, 20150f which it is very well aware.

Issue

Whether the petitioner ha filed a present application
under Sec5(8) (f) or 5(8)(e) or as an allottee undgec.
5(8)(f) explanation (i) of IB€0167?

Decision

The Tribunal noted that the petitioner holds a
cancellation letter issued by trmrporate debtor, thus,
the petitioner is no more an allotteeHowevershe is a
financial creditor underSec.5(8)(e) or 5(8)(f) of IBC,
2016. It further took into consideratio the amendment
in Sec.7 of IBC andoted thatafter the pronouncement
of judgement by the Supreme Court in the matter of
Manish Kumar &rs.v. Unionof India &Ors [W.P. (C)
26/2020]the petitioner has taken a{Xurn and claimed
that the amount whichshe has invested, was not
financial debt undeexplanationl of Sec5(8)(f) of IBC,
rather it is debt either undeBec5(8)(d) or 5(8)(f) of IBC

Two circumstancelsadarisen when payment was made
under the real estate project. In the first circumstanc
there was no dispute that the petitioner's prayevas
based as an allottee under the real estate project and
the amount invested by the petitionerauld be treated

as 'financial debt' undeBec.5(8)(f) explanation (i) of
IBC. Hence the amended provisiof Sec.7 IBC 2016 is
applicable.
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But so far as the second circumstance is concerned, the
petitioner had paid the amount, on the basis of the
agreement entered into between the parties under the
real estate project and the allotment letter was issued
by the corporate debtor to the petitioner. During that
period, the petitioner was admittedly an allottee under
the real estate project and the amount which she has
invested/ paid will be treated as a financial debt under
Sec5(8)(f) explanation (i) of IBQO16.

In the light of the abovet was notecthat the allotment
of units hal been cancelled vide letter datethnuary?29,
2014. But by letter datedDecember 3, 2015 the
allotment was restored Therefore NCLT did not accept
the contention of the petitioner that the allotment
which was earlier cancelled vide letter datéahuary 29,
2014 was not restored vide letter date®ecember 3,
2015 The contention of the petitionerthat it was
unilaterally issued by the respondemias rejected by
the Tribunal

NCLT held thatie petitioner, after issuance of the letter
dated December 3, 2016ad again become an allottee
and the amount invested by heromld be treated as

financial debt undeiSec.5(8)(f) explanation (i) of IBC,
2016.

Comments

Thejudgement passed by the NCLT is straightforward.
The Tribunal passed the order in consonance with the
IBC Through thisudgement it has been made clear that

I LISNER2Y ¢Aft 0SS +y alftt20G6SSh dzyRSNJ GKS NBI ¢
project and the amount investl will be treated as the
financial debt underSec.5(8)(f) Explanation (i). As
prescribed in theBCjt has been interpreted in a similar
way. The financial debt as discussed in this particular
case will be treated as provided und&ec.5(8)(f)
explanaton (i).
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