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SUPREME COURT PRONOUNCEMENTS

Appeal Under Article 142 of the Indian Constitution Cannot Be Entertained After The
Period Of Limitation
NATIONAL SPOT EXCHANGE LIMITED v. MR ANIL KOHLI, RESOLUTION PROFESSIONAL FOR DUNAR
FOODS LIMITED
Court
Judgement Dated
Bench
Relevant Sections

Supreme Court of India
September 14, 2021
Mr. Shah, J.
Insolvency and Bankruptcy Code, 2016– Sec. 61 (2); The Constitution of India- Art. 142, and
The Limitation Act- Sec. 4, 5 and 12.

Brief Background
State Bank of India has initiated the insolvency
proceedings before the NCLT under Sec. 7 of the
Insolvency and Bankruptcy Code, 2016 against one
Dunar Foods Limited (Corporate Debtor) on the ground
that the corporate debtor had taken credit limits by
hypothecating the commodities kept in the warehouses
of the Appellant – National Spot Exchange Limited. The
NCLT commenced the CIRP against the corporate debtor
under the provisions of the IBC. An Interim Resolution
Professional (‘IRP’) was appointed who invited the
claims from the creditors of the corporate debtor. The
Appellant herein submitted its claim and also forwarded
its claim through courier to the IRP as per Form ‘F’ of the
IBC Regulation.
The Appellant earlier filed a money suit against one PD
Agro Processors Pvt Ltd. and the corporate debtor
before the Hon’ble Bombay High Court (‘HC’). The HC
injuncted PD Agro and the corporate debtor from
disposing of, alienating, encumbering, parting with
possession of and/or otherwise creating third party
rights in respect of its movable/immovable
properties/assets. A FIR was lodged and subsequently
the same came to be transferred to the Economic
Offence Wing, Mumbai for further investigation. The
investigation report submitted by the investigating
agency revealed that PD Agro has siphoned off funds to
the tune of Rs.455 crores during the year 2011-12 and
Rs. 289 crores during the year 2012-13 to the corporate
debtor. The HC passed a decree against PD Agro for Rs.
633 Crores with 9% interest from the date of accrual of
the course of action/default. On investigation by the
Directorate of Enforcement, it is found that Rs. 744
crores have been siphoned off by PD Agro to the
corporate debtor.
The IRP rejected the claim of the Appellant on the
ground that there is no privity of contract between the
Appellant and the corporate debtor and that there is no
letter or guarantee issued by the corporate debtor in
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favour of the Appellant. The rejection of the claim by IRP
came to be challenged by the Appellant before NCLT
which rejected the said application and upheld the
decision of the IRP not to include the claim of the
Appellant as a creditor.
An appeal was filed before the NCLAT after a delay of 44
days. The appeal before the NCLAT was required to be
filed within a maximum period of 45 days (30 days + 15
days) as per Sec. 61 (2) of the IBC. However, there was a
further delay of 44 days beyond a total period of 45
days. Therefore, NCLAT dismissed the appeal on the
ground that the Appellate Tribunal has no jurisdiction to
condone the delay beyond 15 days and thereby the
appeal is barred by limitation.
This order of the NCLAT was appealed before the
Supreme Court under Article 142 of the Indian
Constitution.
Issue
Whether the appeal is barred by Sec.s 4, 5 and 12 of the
Limitation Act?
Decision
The Court dismissed the appeal. The Court said that
there may arise a situation where the
Applicant/Appellant may not be in a position to file the
appeal even within a statutory period of limitation
prescribed under the Act and even within the extended
maximum period of appeal which could be condoned
owing to genuineness, viz., illness, accident etc.
However, under the statute, the Parliament has not
carved out any exception of such a situation.
Therefore, in a given case, it may cause hardship;
however, unless the Parliament has carved out any
exception by a provision of law, the period of limitation
has to be given effect to. Such powers are only with the
Parliament and the legislature. The courts have no
jurisdiction and/or authority to carve out any exception.
If the courts carve out an exception, it would amount to
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legislate which would in turn result in inserting the
provision to the statute, which is not permissible.
The court relied on Bharat Sanchar Nigam Limited v.
Mishri Lal [(2011) 14 SCC 739], in which the Court
observed that the law prevails over equity if there is a
conflict. The Court also relied on the judgment on the
case of Popat Bahiru Goverdhane v. Special Land
Acquisition Officer [(2013) 10 SCC 765], which observed
and held that it is a settled legal position that the law of
limitation may harshly affect a particular party but it has
to be applied with all its rigour when the Statute so
prescribes.
The Court also stated that what cannot be done directly
considering the statutory provisions cannot be
permitted to be done indirectly, while exercising the
powers under Art. 142 of the Constitution of India. Thus,
considering the statutory provisions which provide that
delay beyond 15 days in preferring the appeal is
uncondonable, the same cannot be condoned even in
exercise of powers under Art. 142 of the Constitution.
Comments
The Supreme Court was correct in not entertaining the
application after the limitation period. Art. 142 of the
Constitution of India gives the Court the power to pass
any order necessary for doing complete justice. The
provision must be used with utmost precaution
otherwise, it will lead to frequent invocation by
appellants in the future to condone protracted,
avoidable delays. In the current case, the Appellant has
not filed any application before the NCLAT or the SC for
extension of time to file the appeal at any stage before
the present proceedings. Hence, the SC was right in
dismissing the appeal. These decisions go a long way in
preventing misuse of the mechanism by stakeholders
when the delay is not justified on material grounds.

“MONIKA SAINI
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Moratorium Under Sec. 14, IBC Applies Only In Respect Of The Corporate Debtor, Not
Directors/Management Of The Corporate Debtor
ANJALI RATHI AND OTHERS v. TODAY HOMES & INFRASTRUCTURE PVT. LTD. AND OTHERS
Court
Supreme Court of India
Judgement Dated
September 8, 2021
Bench
Dr. Justice D.Y. Chandrachud, Justice Vikram Nath and Justice Hima Kohli
Relevant Sections
Insolvency and Bankruptcy Code, 2016 – Sec. 14, Sec. 31
.
Brief Background
the matter of P. Mohanraj v. Shah Bros. Ispat (Pvt.) Ltd.
The eleven petitioners and the first respondent had
[(2021) 6 SCC 258], wherein it was held that the
entered into homebuyer agreements, which stipulated
moratorium was only in relation to the corporate debtor
that the possession of the apartments would be
and not in respect of the directors or management of
delivered within a period of 36 months. However, the
the corporate debtor, against whom proceedings could
developer abandoned the project, which resulted in
continue. The Court clarified that the petitioners had
several rounds of litigation amongst the parties,
the right to move against the promoters of the
including an execution proceeding before the NCDRC
corporate debtor and were not barred by the
where settlements were reached between the
moratorium from initiating proceedings against them in
petitioners and the promoters of the corporate debtor
relation to honoring the settlements.
and an insolvency proceeding initiated by an
operational creditor against the respondent under Sec.
Comments
9 of the IBC. The CIRP was initiated and a moratorium
The Supreme Court has rightly appreciated the law laid
was declared under Sec. 14 of the IBC. The petitioners
down in P. Mohanraj and reiterated the same in the
had participated in the proceedings before the RP and
present judgement. The objective behind imposing
the CoC. The consortium of homebuyers had submitted
statutory moratorium is to ensure that the financially
a resolution plan which the CoC had approved. It is now
sick corporate debtor is brought back on its feet to
awaiting approval of the NCLT under Sec. 31(1) of the
continue as a going concern. The IBC, thus, separates
IBC. As per the provisions contained in the resolution
the interests of the corporate debtor from that of its
plan, the petitioners moved before the Supreme Court
management and directors. It was also clarified by this
seeking directions that the personal properties of the
Court in P. Mohanraj that the liability of the corporate
promoters be attached.
debtor's actions, prior to the commencement of the
CIRP, must be affixed only upon the directors or
Issue
management responsible for the deterioration of the
Whether moratorium imposed under Sec. 14 of the IBC
financial health of the corporate debtor.
applies to promoters or directors of the corporate
debtor?
“ABHISMITA GOSWAMI
Decision
The Supreme Court, while taking into consideration that
the resolution plan was awaiting approval before the
NCLT under Sec. 31(1) of the IBC, held that it wasn’t
appropriate to issue directions for attachment of the
personal properties of the promoters based on such
resolution plan. However, it directed the NCLT to
dispose of the application for approval within six weeks
from the date of this order. It was noted that once the
resolution plan is approved by the NCLT under Sec. 31(1)
of the IBC, the petitioners would have the liberty to take
recourse to the remedies available in law.
Further, while discussing the scope of moratorium
under Sec. 14, the Apex Court referred to its decision in
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CoC Approved Resolution Plan Cannot Be Withdrawn Or Modified
EBIX SINGAPORE PRIVATE LIMITED v. COMMITTEE OF CREDITORS OF EDUCOMP SOLUTION LTD. &
ANO.
Court
Judgement Dated
Bench
Relevant Sections

Supreme Court of India
September 13, 2021
Justice Dr. D.Y. Chandrachud and Justice M.R. Shah
The IBC 2016 – Sec. 60(5)( c); The National Company Law Tribunal Rules, 2016 – Rule 11.

Brief Background
Three separate appeals in three different matters,
including one of Ebix Singapore Private Limited (“Ebix”),
were preferred against the orders of NCLAT. The
NCLAT’s orders had prohibited successful resolution
applicants from withdrawing or modifying their
resolution plans which were yet to be approved by the
NCLT. Ebix pursuant to the approval of its resolution
plan by the CoC and during the pendency of the
approval application before the NCLT (under Sec. 31 of
the IBC) sought to withdraw its resolution plan. The
withdrawal was sought on account of: i) inordinate lapse
of time in the approval of the resolution plan by the
NCLT (CoC approved plan was placed before the NCLT in
August, 2018), and ii) subsequent development and
initiation of CBI and SFIO investigation against the
corporate debtor.
The NCLT while exercising its power under Sec. 60(5)(c)
of the IBC and Rule 11 of the National Company Law
Tribunal Rules, 2016 allowed the withdrawal
application. However, on appeal the NCLAT reversed the
findings of the NCLT.
Issue
Whether the withdrawal or modification of resolution
plans while its approval is pending before the NCLT is
allowed under the IBC?
Decision
The Supreme Court upheld the decision of the NCLAT
and held that a successful resolution plan pending for
approval of the NCLT could not be withdrawn by the
resolution applicant. Ebix contested that a resolution
plan became binding only after its approval by the NCLT
under Sec. 31 of the IBC. It was further argued that the
resolution plan was in the nature of an offer as the
acceptance by the CoC is not absolute and is contingent
on the approval by the NCLT.The Court while rejecting
the arguments held that the CoC approved resolution
plans are not merely a contract. As per the Court,
resolution plans gain validity under the IBC framework
and not by virtue of any private agreement between the
parties. Furthermore, the Court held that contractual
principles and common law remedies, which do not find
a tether in the wording or the intent of the IBC, cannot
be imported in the IBC framework.
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The Court criticized the practice of exercising inherent
power under Rule 11 of NCLT Rules, 2016 to allow
withdrawal applications from successful resolution
applicants. As per the Court, the rule of casus omissus is
an established rule of interpretation, which provides
that an omission in a statute cannot be supplied by
judicial construction. In absence of any explicit provision
to allow modification or withdrawal of a resolution plan
approved by the CoC, the NCLT should not grant any
such reliefs. Lastly, the Supreme Court held that the
resolution plan can’t reserve the right to modify or
withdraw its contents after submission to the NCLT. It
was argued by the Appellants that the terms of
resolution plans which were approved by the CoC(s)
allow them to withdraw the resolution plans while
pending before NCLT for approval. The Court rejected
this submission and held that a resolution plan, whose
implementation can be withdrawn at the behest of the
successful resolution applicant, is inherently unviable.
Thus, the NCLT lacks the authority to give effect to any
such clauses in the resolution plan.
Comments
The Supreme Court rightly held that in absence of any
express provision under the IBC framework, the
AAshould not allow successful resolution applicants to
modify or withdraw its resolution plan. The CIRP is a long
process which deals with interest of corporate debtors,
creditors, stakeholders and resolution applicants. If a
successful resolution applicant withdraws from the
process then it would make the entire process
meaningless.Furthermore, the Court rightly rejected the
application of contract law principles, such as
contingent contract, offer, acceptance, etc., under the
IBC framework. This would restrict the use of common
law doctrines as an excuse for not complying with the
provisions of the IBC.Lastly, this case should draw
attention of lawmakers and regulators towards the
problem being faced by successful resolution applicants.
The CIRP aims to be a time bound resolution process.
However, as in this case, applications for approval of the
resolution plan by the NCLT are pending for years. This
makes the CIRP a less lucrative option for resolution
applicants, who are essential for successful resolution of
corporate debtors.
“SHIV KUMAR SHARMA
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If An Operational Creditor Does Not Appeal Against The Order Setting Aside Their
Claim Or Accepting The Compromise Proposed, Their Claim Ends With That Order
K.N. RAJAKUMAR V v. NAGARAJAN & ORS.
Court
Judgement Dated
Bench
Relevant Sections

Supreme Court of India
September 15, 2021
Justice L. Nageswara Rao, Justice B.R. Gavai, Justice B.V. Nagarathna
Insolvency and Bankruptcy Code, 2016 – Sec. 7, 8, and 12A

Brief Background
D Ramajee, an ex-employee of the corporate debtor,
which was taken over by Subasri Realty Limited.
Subsequently, the new management disowned itself
from the admissions of previous management
pertaining to the settlement of arrears of salary. This
lead to D Ramajee issuing a demand notice under Sec.
271(1)(a) of the Companies Act, 2013 read with Sec. 8(1)
of the IBC. On failure to respond to the notice, the NCLT
allowed the CIRP application by D Ramajee. On appeal
to the NCLAT, preferred by the corporate debtor, the
NCLAT overturned the NCLT’s Order and disposed of the
CIRP proceedings, where it also promised payment of
the dues of D Ramajee for the past three years.
In the meantime, another employee filed an application
which was accepted by the NCLT. Hence, Subasri Realty
Limited, a major shareholder of the corporate debtor,
obtained permission from the Supreme Court to
approach the CoC under Sec. 12A to seek a compromise.
To fulfil this, the NCLT, in an order dated 22.4.2021,
directed the RP to convene a meeting of CoC consisting
of the members, who constituted CoC originally in the
year 2017. K.N. Rajakumar, a director of the corporate
debtor filed an appeal against this order as according to
him, the current claims ought to be seen. The NCLAT
dismissed the appeal, and hence an appeal to the
Supreme Court was preferred. However, during this
period, the CoC unanimously voted in favour of
withdrawing the CIRP, which was approved by the
NCLAT. Subsequently aggrieved by the withdrawal, as
the claims were only settled or promised to be settled
of the financial creditors, D Ranajee preferred an
appeal.
The Supreme Court clubbed two appeals which were
preferred by D Ramajee and K. N. Rajakumar.
Issue
Was there a need for settlement of operational debt
before allowing for withdrawal of CIRP under Sec. 12A?
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Decision
The Court in the given case did not decide on the issue
as it had become a moot point. The Court rather held
that when D Ramajee did not prefer an appeal against
the NCLAT order dismissing the CIRP proceedings that
originated from his application, his claim had come to an
end and could not be further pursued. The Court held
that as the current CIRP proceedings emerge from a
different claim; hence D Ramajee has no grounds to
object.
On the second point, K. N. Rajakumar withdrew his
petition as the CIRP proceedings and the CoC no longer
existed and hence, the petition had become
infructuous.
Comments
Even though the question posed before the bench was
an important one, the Supreme Court rightly decided to
not examine the issue, as it would not be relevant to the
case and be merely academic. In the given case,
interpreting the law was not necessary to decide the
appeal. This is a constitutional principle of judicial
review as can also be observed in Vidya Charan Shukla
v. Purshottam Lal Kaushik [(1981) 2 SCC 84]
and K.I. Shephard and others v. Union of India and
others [(1987) 4 SCC 431], as was cited in the
Judgement.
“SRIRAM PRASAD

Page | 5

NCLAT PRONOUNCEMENTS

An Offer of OTS Can Be Relied On For The Purpose Of Considering Acknowledgment
Under Sec. 18 of The Limitation Act
ISHITA HALDER v. MR. SIBA KUMAR MOHAPATRA
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal
August 18, 2021
Justice A.I.S. Cheema, Member (Judicial), and V.P. Singh, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 7; Indian Evidence Act, 1872 – Sec. 23; Limitation
Act, 1963 – Sec. 18, Sec. 19.

Brief Background
The Appellant in the present case is the shareholder of
the corporate debtor who had filed this appeal against
the order of the NCLT admitting the application for
initiation of CIRP against the corporate debtor. The
Appellant claimed that the account of the corporate
debtor was declared NPA on March 31, 2013, and the
application under Sec. 7 IBC was filed on February 1,
2019, making the application time-barred. It was
contended that One Time Settlement (hereinafter OTS)
letters couldn’t be treated as acknowledgments, and
the corporate debtor was also protected under Sec. 23
of the Indian Evidence Act, 1872.
As per the respondent, i.e., the financial creditor (State
Bank of India), the banks extended various financial
facilities to the corporate debtor, which were defaulted,
and the accounts became NPA on January 19, 2018. The
respondent argued that following the declaration of the
account as NPA, the banks had acted in accordance with
Sec. 13(2) of the SARFAESI Act, and the corporate debtor
had constantly recognized debt due and obligation and
made OTS proposals to the banks.
Issue
i. Whether OTS proposal can be relied on for the
purpose of considering acknowledgment under Sec. 18
of Limitation Act?
ii. Whether Sec. 23 of the Indian Evidence Act can be
applied to the facts and documents in the present
matter?
Decision
i. On the question of considering OTS proposals as
acknowledgments
The NCLAT, while rejecting the contention of the
Appellant, declared that the offer of OTS can be used to
evaluate acknowledgment under Sec. 18 of the
Limitation Act. The issuance of a Recovery Certificate by
DRT is also significant for calculating limits. The Tribunal
relied on the judgment of Dena Bank v. C. Shivakumar
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Reddy & Anr. (Civil Appeal No. 1650 of 2020) wherein
the Apex Court had held that “if there were an
acknowledgment of the debt by the Corporate Debtor
before the expiry of the period of limitation of three
years, in which case the period of limitation would get
extended by a further period of three years.”
The Tribunal, after considering the contention of the
respondent, held that the corporate debtor made
various repayments by OTS offers, and the Appellant did
not dispute this. Thus, the applicability of Sec. 19 of the
Limitation Act can’t be questioned in the present case.
ii. On the question of applicability of Sec. 23 of the
Indian Evidence Act
The NCLAT rejected the contention of the Appellant that
corporate debtors are protected under Sec. 23 of the
Indian Evidence Act. The Tribunal was of the view that
nothing in the OTS letters indicated that there was any
stated condition that evidence of the OTS offer would
not be disclosed, nor was there any situation from which
it could be inferred that the parties agreed that the OTS
offers would not be considered as evidence in Court.
Thus, Sec. 23 of the Indian Evidence Act was not
applicable to the facts and documents in the present
matter.
Comments
As has previously been held by the Supreme Court in
different decisions, an OTS is a legitimate and valid
acknowledgement of debt on the part of the corporate
debtor. It is such comfort of extension of limitation upon
acknowledgment that gives lenders the comfort to allow
extension of time or restructuring in genuine cases, and
non-availability of the comfort would force lenders to
rush to court at the first instance of default. The NCLAT
has, accordingly, taken a liberal and pragmatic view
while deciding such application under Sec. 7 of IBC.
“ANUBHAV SINGH
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The Tribunal Is To Exercise Its Power And Adjudicate The Contempt Petition Under
Sec. 425 Of The Companies Act, 2013
RAVI SANKAR DEVARAKONDA v. KESAVA KOLAR
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Chennai Bench
August 18, 2021
M. Venugopal, J., Member (Judicial) and Kanthi Narahari, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 60(5)(c), 61(1), 217, 218, 220; Companies Act,
2013 – Sec. 425; Contempt of Courts Act, 1971 – Sec. 2(b).

Brief Background
In the present matter, the appeal is preferred by the
resolution professional for institution of contempt
proceeding against the Respondent (corporate debtor –
Kesava Kolar) in lieu of failure to pay the professional
fees by the corporate debtor as ordered by the NCLT.
The Appellant preferred this appeal against impugned
order of the NCLT that disposed of the said contempt
petition by making an observation that although the
notices were issued to the respondent; no one appeared
on his behalf. Hence, it is not known whether the
contemnor is financially solvent or not, in order to
initiate the contempt proceedings. Consequently, the
NCLT is not inclined to initiate contempt proceedings
and gave liberty to the Petitioner to persuade the
contemnors to pay the outstanding amount.
Issue
Whether the NCLT, while passing the impugned order,
had failed to exercise its powers in terms of Sec. 425 of
the Companies Act, 2013?
Decision
The NCLAT, while evaluating NCLT’s observations in the
impugned order, especially pertaining to “it is not
known whether the contemnor is financially solvent or
not in order to initiate contempt proceedings”, held that
these observations are not error-free in the eye of law
as the motive of the contempt jurisdiction is to maintain
and defend the dignity of the “Court of Law”. The NCLAT
held that It is for the tribunal to ascertain whether its
order has been defied deliberately and the mental
component is to be determined by the tribunal,
signifying the state of mind of the contemnor.
Furthermore, the NCLAT highlighted that when the
NCLT has the power under the Sec. 425 of the
Companies Act, 2013 to penalize a contemnor, the NCLT
should have availed its power and decided the
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Contempt Petition on merits, especially when the
Respondent’s side abstained from appearance even
when the matter was on record on multiple instances.
The NCLAT also held that the Sec. 425 of the Company
Act, the Tribunal and the Appellate Tribunal have the
similar powers regarding contempt of themselves that
the High Courts have under the provisions of the
Contempt of Court Act, 1971.
Finally, the NCLAT held that the NCLT did not exercise its
jurisdiction conferred upon it in a lawful way by giving
out the impugned order. Thus, the NCLAT set aside the
said order and remitted the matter back to the NCLT for
passing required directions by considering the merits of
the case.
Comments
A corporate debtor who is under the CIRP should not be
subjected to the contempt jurisdiction. However, in the
instant case, the NCLAT through its earlier order had set
aside the CIRP and directed the Respondent to pay fees
due to the resolution professional (Appellant). Though,
the contempt jurisdiction must be exercised sparingly
but it does not mean that the AAshould assume the
facts. In the present case, the NCLT assumed that the
Respondents are not in position to pay due fees. Thus,
NCLAT rightly held that the NCLT failed to exercise
power conferred under Sec. 425 of the Company Act.
“MANISHA SARADE
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Restoration Of Appeal U/S 37 Of A&C Act Implies Pre-Existence Of Dispute
MR. D.K. MOHANTY MANAGING DIRECTOR, ORISSA MINERALS DEVELOPMENT COMPANY LTD. v.
M/S. JAI BALAJI INDUSTRIES
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, New Delhi
August 17, 2021
Justice Anant Bijay Singh and Ms. Shreesha Merla
Insolvency and Bankruptcy Code, 2016 - Sec. 8, Sec. 9 and Sec. 238; The Arbitration and
Conciliation Act,1996 (Hereinafter “A & C Act”) - Sec. 34, Sec. 36 and Sec. 37.

Brief Background
Appellant who is the corporate debtor had entered into
two separate MoUs with the Respondent for the supply
for iron ore on 13.08.2003 and 11.03.2004. When a
dispute arose between them, the Respondent who is an
operational creditor invoked the arbitration clause in
their MoUs. Subsequently, two arbitral awards were
passed in the favour of the Respondent on 15.02.2010
and 22.02.2010. Thereafter the corporate debtor filed
appeals against these awards under Sec. 34 of the A & C
Act which were dismissed on 27.02.2012 and
29.02.2010. After dismissal of these appeals, the
Corporate Debtor further preferred appeals under Sec.
37 of the A & C Act, before the High Court of Kolkata in
2012. However, on 22.11.2019 the Hon’ble Court
dismissed the appeals on the ground of non-prosecution
due to failure of appearance by corporate debtor. Two
demand notices were issued by the operational creditor
under Sec. 8 of IBC on 14.02.2020. The corporate debtor
in its reply stated that dismissal of appeal was not on the
merits of the case and a restoration application had
been filed by them on 17.12.2019 which was indeed
restored on 02.03.2020.
Issue
1. Whether the allowance of restoration application
entails that it relates back to the original date of filing?
2. Whether the dispute pre-exists as on the date of
issuance of demand notice if the appeal u/s 37 of A & C
Act is thereafter restored by the Court?
Decision
The NCLAT allowed the appeal and held that whether
the dispute was ongoing exactly on the cut-off date
under Sec. 8 of IBC is not relevant. The pre-existence of
dispute, pendency of suit or arbitration proceedings at
the stage of admitting or rejecting the application
should be examined. While arriving at this decision, the
Tribunal relied on the judgment delivered by Hon’ble
Supreme Court of India in the Mobilox Innovations Pvt.
Ltd. v. Kirusa Software Pvt. Ltd. [(2018) 1 SCC 353]. Since,
the restoration of appeal under Sec. 37 of the A & C Act
1996, was allowed by the Court on 02.03.20, the dispute
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can be deemed to be pending. The instant suit was
dismissed due to default on the part of corporate debtor
to appear during the proceedings. All the interlocutory
or ancillary orders passed are revived after restoration
of such a dismissed suit. The Appellant is restored to the
position in which it was situated before the dismissal of
suit. Thus, the appeal relates back to the original date of
filing once it is restored. This dispute should be
construed as continuing since the operational creditors
invoked the arbitration clause. Hence, the dispute is
pending because the appeal under Sec. 37 has not been
finally adjudicated upon.
Recovery of money and triggering of insolvency cannot
be undertaken as parallel proceedings. The NCLAT also
deprecated the usage of the IBC for recovery or
execution of decree. Therefore, it was decided that the
initiation of CIRP by the operational creditor in the
present case was barred by Sec. 8(2)(a) because the
operational debt could not be deemed to be an
‘undisputed debt’. All the NCLT orders pertaining to this
matter including admission of application, declaration
of moratorium and appointment of interim resolution
professionals were set aside.
Comments
For a CIRP application by an operational creditor to be
admitted, the requirement is that the debt should not
be disputed. An issue in dispute is considered to be
settled, and res judicata applies to it, when a competent
court decides the dispute on the merits. However, if a
case has been disposed off for non-prosecution, neither
res judicata applies nor can we say that the matter has
been finally settled. Therefore, the restoration
application restores the corporate debtor to its original
position. While pending litigation, the Sec. 9 application
by the operational debtor is not tenable. As rightly held
by the NCLAT, the IBC framework cannot be used as a
parallel mechanism for recovery by the operational
creditor.
“RENUKA NEVGI
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CIRP By A Creditor Cannot Be Rejected Merely Because The Debtor Agrees To Repay
The Debt Within A Certain Period Of Time Upon Withdrawal Of The Case
DYNAMIC ENGINEERS LTD. v. MUHLENBAU EQUIPMENTS PVT. LTD.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Chennai
September 7, 2021
Justice M. Venugopal and Ms. Kanthi Narhari
Insolvency and Bankruptcy Code, 2016 – Sec. 8, Sec.9

Brief Background
Operational creditor who is the Appellant in the instant
case, entered into a contract with the corporate debtor
for commissioning and supply of automation & control
systems for wheat storage units. Partial payment was
done by the corporate debtor. However, the Appellant
issued a demand notice under Sec. 8 of IBC having not
received the full payment of invoices. Since the
Respondent did not respond to this notice, the
Appellant filed an application for initiation of the
Corporate Insolvency Resolution Process under Sec. 9 of
IBC. In pursuance of directions by NCLT, the Appellant
served notices on the Respondent. In response to this
notice, the Respondent sent an email threatening the
Appellant to withdraw the case. Furthermore, the
Respondent willfully denied to appear before the NCLT.
After taking into account the circumstances of this case,
the Hon’ble NCLT directed the Respondent to settle the
claim of Appellant and disposed off the Application.
Issue
Whether an application for CIRP by the operational
creditor should be admitted if the corporate debtor
wilfully fails to appear before the AAand instead assures
the operational creditor that the amount would be paid
upon withdrawal of the case?
Decision
The Appeal was allowed by NCLAT. Firstly, it was held
that an amount of Rs. 12,96,427/- was due to be paid by
the Respondent to the Appellant. The Tribunal opined
that the amount due was in the form of ‘operational
debt’ as under Sec. 5(21) of IBC. The elements of
‘default’ as under Sec. 3(12) had also been
fulfilled. Secondly, the operational creditor had issued
a demand notice to which the Respondent did not reply.
Further, the Appellant filed an application for CIRP and
served the notice upon the Respondent. Thereafter, the
corporate debtor failed to appear before the NCLT. The
corporate debtor further sent an email to the
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operational creditor stating they would pay the unpaid
dues if the case was withdrawn. From this email, the
NCLAT inferred that the corporate debtor had the
knowledge of the application filed before the NCLT and
wilfully intended to run away from their liability. Thus,
the Tribunal took cognizance of the fact that the
corporate debtor intended to raise an unsuccessful
dispute to avoid the payment of liability.
It was also observed that the NCLT erred in directing the
corporate debtor to settle the claim within 3 months. It
is a settled position of law that when ‘debt’ and ‘default’
are proven, the NCLT should admit the application for
initiating CIRP. The Tribunal also observed that
deliberate non-appearance by the Respondent amounts
to disrespectful attitude towards the Tribunals.
Comments
Under the IBC framework, NCLT has not been
empowered to direct the parties to settle the dispute
out. The criteria for admission of application for CIRP
under the IBC is objective. It is the duty of the NCLT to
admit the application if the pre-conditions are met.
Since, the requirements of default and debt have been
proved and there is also no pre-existing dispute
between the parties, the instant application was rightly
directed to be accepted by the NCLAT.
“RENUKA NEVGI
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An OTS Agreement Can Be Considered As Acknowledgment Of Debt
AIR TRAVEL ENTERPRISES INDIA LTD. v. UNION BANK OF INDIA
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Principal Bench, New Delhi
September 9, 2021
Justice Anant Bijay Singh, Member (Judicial) and Ms. Shreesha Merla, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 7, Sec. 61; The Limitation Act, 1963 – Article 137,
Sec. 18, Sec. 19

Brief Background
The corporate debtor in the case (Green Gateway
Leisure Ltd.) was formed by the promoters of the Air
Travel Ent. Ltd. (hereinafter Appellants) as a Special
Purpose vehicle to operate a resort at Bekal and the
corporate debtor acquired financial assistance for the
same from the State Bank of India (₹ 20 Cr.), Union Bank
of India (₹ 25 Cr.) and the State Bank of Travancore (₹
20 Cr.) with a further agreement, later added, (due to
escalating project costs) to receive additional term loans
to the tune of ₹ 24 Crores with the Lenders. State Bank
of India delayed the grant by a year and a half, State
Bank of Travancore with a longer delay and Union Bank
of India unwilling to sanction the loan in furtherance.
Huge losses were faced in regards to the
implementation of the project and after the Joint
Lenders Forum (hereinafter JLF) meeting convened on
7th November 2016, the Banks declared the Appellant’s
account as an NPA, precluding them from obtaining
further loans.
The corporate debtor filed an application before the
Debt Recovery Tribunal to which the lenders through
their original application stated that the corporate
debtor was servicing interest component till 2017 and
even paid ₹ 61.4 Cr against a loan of ₹ 89 Cr. A one-time
settlement (hereinafter OTS) proposal was sent to State
Bank of India which was agreed to reduce the offer to ₹
65 Cr and Union Bank of India gave an OTS proposal too
dating 10.10.2019 to settle the dispute for ₹ 20 Cr but
later agreed for a ₹ 17.05 Cr settlement, even though
the OTS was rejected by the latter of the JLF meetings
due to the lack of an upfront payment.
On a different plane, Dhanlaxmi Bank had filed for a Sec.
7 application which was later withdrawn after the
corporate debtor made a sufficient part payment of the
settlement amount to the Bank. The corporate debtor
accepted the proposal made by Union Bank of India and
transferred ₹ 25 Lakhs as part of the cumulative
settlement amount as per the OTS agreement. Despite
this, the Respondent, Union Bank of India filed a Sec. 7
application under the IBC without providing sufficient
time to fulfil the payments under the OTS agreement.
Issue
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i. Whether the Application filed under Sec. 7 of the
Code is barred by limitation?
ii. Whether the Minutes of the Meeting of the JLF can
be construed as acknowledgement under Sec. 18 of the
Limitation Act?
Decision
The observations made in Innoventive Industries Ltd. v.
ICICI Bank and Ors. (Supreme Court Civil Appeal No.
323 of 2021) were relied upon by the Court to clarify
the significance, admissibility and procedural
particularities pertaining to insolvency applications. The
relevant portion applicable in this case is that of the
onus placed on the corporate debtor to point out that a
default indeed had not occurred in a manner that the
‘debt’ is not due, even if it may include a disputed claim.
Though the conduct of the corporate debtor was so due
to a legitimate expectation of obtaining an additional
loan strengthened through previous agreements with
the lenders and there was a delay in the execution of the
same, the debtors did mention that they offered to
settle the matter before the AA, showing supportive
intent.
While answering the question whether the Minutes of
the Meeting of the JLF can be construed as
acknowledgement of the debt or not, the Asset
Reconstruction Company (India) Limited v. Bishal Jaiswal
& Anr. (Supreme Court Civil Appeal Nos. 8337-8338 of
2017) was relied on to lay emphasis on the facets of Sec.
18 of the Limitation Act and its relevance. It was
observed
in
that
case
that
the
word
“acknowledgement” must indicate a jural relationship
between relevant parties (Creditor and Debtor in this
instance)
and
the
statement
indication
acknowledgement must be made with the intention to
admit such a jural relationship, and that such admission
can be inferred through implication.
The OTS agreement between the debtor and the Bank,
promising to make payments to its effect is evidence
concrete enough to construe the same as
“acknowledgement” under Limitation Act. Hence, the
NCLAT held that the Application filed under Sec. 7 was
not barred by the limitation period of three years as
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provided in the Limitation Act, 1963. The NCLAT,
emphasizing on the fact that the Appellant has made
conscious efforts to pay off the outstanding amounts
owed to all the involved banks, disposed the appeal
stating that the Appellant must be given 6 months from
the date of the Order to settle the dues.
Comments
In the case of Innoventive Industries Ltd v. ICICI Bank
[Supreme Court Civil Appeal No. 323 of 2021], the
Supreme Court has emphasized on how the moment the
occurrence of the default is identified by the NCLAT, the
application must be admitted unless it is incomplete.
However, in the present case, the NCLAT deviates from
the above held judgement. Such variance isn't
necessarily to be considered bad in law, as the Members
have also taken into consideration, the impact of the
COVID-19 pandemic on the hospitality sector and have
taken a very liberal approach towards the matter. The
Judgement is reflective of how insolvency and
bankruptcy matters in the current pandemic scenario
are being dealt with in a very practical and
accommodative manner.
“ISHAAN WAKHLOO
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Resolution Plans Approved By The CoC Warrant Interference Only In Limited
Circumstances
PANCH TATVA PROMOTERS PVT. LTD. v. GPT STEEL INDUSTRIES LTD.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal
August 18, 2021
Justice A.I.S. Cheema, Mr. V.P. Singh (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 12A, 29A, 30, 31, 33; IBBI (Insolvency Resolution
Process for Corporate Persons) Regulations, 2016 – Reg. 38 (1B), 39, 40, 40-B.

Brief Background
The Appellant (PanchTatva Promoters Pvt. Ltd.)
[hereinafter, “Appellant”] and Respondent No. 3 (GP
Global Energy Pvt. Ltd.) [hereinafter, “Respondent”]
were prospective resolution applicants. The CoC found
that the Appellant’s resolution plan indicated a ‘midway
exit option’, making it conditional in nature and contrary
to the bid document. Thus, they informed the Appellant
that the resolution plan could only be considered if the
defects were remedied. Additionally, subsequent
revised plans provided by the Appellant specified a
lower amount than that of the Respondent and
continued to remain conditional. Thus, the CoC
approved their resolution plan with an 82.41% majority.
In the meantime, the Appellant submitted a resolution
plan with a purportedly higher bid amount that could
not be considered by the CoC due to completion of the
extended time period of the CIRP.
The Appellant approached the NCLT stating that the
Respondent is ineligible to implement this plan due to
failure to implement a previous resolution plan. Such
disclosure was not given to the CoC and was hence
argued as being contrary to Reg. 38 (1B) of the
Insolvency Resolution Process for Corporate Persons
Regulations 2016. According to the Appellant, this made
the Respondent an ineligible resolution applicant under
Sec. 29A of the IBC. The NCLT rejected the application
on grounds that the application was filed prematurely,
as the resolution plan was still under the CoC’s
consideration at the time. Since the rejection of the
Appellant’s resolution plan also involved an inherent
exercise of the CoC’s commercial wisdom and was in
sync with statutory timelines, the NCLT chose not to
intervene. This order was appealed before the NCLAT.
Issue
Was the successful resolution applicant ineligible to
submit the instant resolution plan due to non-disclosure
of “failure” to implement a previous resolution
plan? Can the appellate authority determine whether
such “failure” has occurred when an application
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pertaining to the approved resolution plan is pending
before the AA?
Decision
The NCLAT dismissed the appeal and refused to
interfere with the decision of the NCLT, with both
members of the bench passing concurring but separate
opinions. Agreeing with the conclusions of the NCLT, it
first laid down the oft-accepted notion that the
commercial wisdom of the CoC must not be interfered
with to ensure value maximisation and timely
resolution. It referred to a catena of cases laying this
down, such as K. Sasidhar v. Indian Overseas Bank &Ors.,
Arcellormittal India (P) Ltd. v. Satish Kumar Gupta
[(2019) 2 SCC 1], and Committee of Creditors of Essar
Steel Limited v. Satish Kumar Gupta [(2020) 8 SCC 351].
It was within this backdrop that the NCLAT proceeded to
verify whether the Appellant’s resolution plan had been
considered by the CoC. It relied on an Affidavit produced
by the resolution professional, which provided sufficient
details about the manner in which the Appellant’s
resolution plan was considered and the reasons for its
rejection. In line with the Supreme Court’s judgment in
Maharashtra Seamless Ltd [(2020) 11 SCC 467], the
NCLAT approved the NCLT’s observations that a
conditional plan having a midway exit option is contrary
to the provisions of the IBC, as withdrawal under Sec.
12A is not available to resolution applicants.
Additionally, the NCLAT noted that the CoC had chosen
to consciously accept the Respondent’s resolution plan,
for an extension for payment in another CIRP was not
believed to lead to automatic ineligibility under Sec.
29A. In this regard, the NCLAT observed that in any case,
under the IBC, a 30-day extension of payment is
permissible under Sec. 29A (4), which is not considered
as an extension of time period of the CIRP under Sec. 12
(3).
Thus, the Respondent was not an ineligible resolution
applicant in the instant case. The CoC had also
considered the corporate holding structure of the
Respondent when determining its future ability to fulfil
the resolution plan. Since this was sufficient evidence of
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consideration of the Appellant’s resolution plan by the
CoC, and by extension, an exercise of its commercial
wisdom, the NCLAT refused to interfere with the
decision and moved on to determine whether it could
examine the Respondent’s ineligibility under the IBC.
The NCLAT held that any allegations with respect to
ineligibility under Reg. 38 (1B) of the Insolvency
Resolution Process for Corporate Persons Regulations
2016 would have to be substantiated through an order
of the NCLT under Sec.s 33(3) and (4) of the IBC. Since
there was no such order against the Respondent, they
were not ineligible resolution applicants. Further, it was
noted that mere delay in implementation of a resolution
plan cannot be equated with failure to implement the
resolution plan, especially in light of the constraints
imposed by the COVID-19 pandemic. The NCLAT then
cited the Supreme Court’s decision in Arcellormittal
India (P) Ltd. to state that resolution applicants do not
have a fundamental right to have their resolution plans
approved. Since the CoC had also dissolved after
approval of the resolution plan, it was also noted that
no reconsideration of the Appellant’s revised resolution
plan was feasible as all possible statutory extensions had
already been granted earlier.
In sum, the NCLAT refused to interfere with the CoC’s
commercial decision to approve the resolution plan and
dismissed the appeal, deferring any relevant
examination on merits to the AA that would
subsequently evaluate the application under Sec. 31. It
further noted that any such examination of the
approved resolution plan (by the AA and appellate
authority) would have to follow the Supreme Court’s
verdict in Pratap Technocrats (P) Ltd. &Ors. v.
Monitoring Committee of Reliance Infratel Limited &Anr
[Civil Appeal No. 676 of 2021- Judgment dated 10th
August, 2021].
Comments
The NCLAT’s approach towards examining the
Appellant’s allegations and the eventual judgment is a
welcome step towards reinforcing the principle of noninterference and primacy of commercial wisdom of the
CoC, as laid down in K. Sasidhar. This borrows from Essar
Steel and Pratap Technologies to the extent that
commercial aspects pertaining to any resolution plan
are outside the scope of judicial examination.
Importantly, the discussion pertaining to deference to
the AA for passing substantive comments is in line with
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the spirit of Sec. 60 (5) of the IBC and respects the
authority of the NCLT when deciding such applications.
The appellate authority must step in only at a later
stage, when there is a specific appeal against an order
of approval under Sec. 32, and decide such applications
strictly in accordance with the limited grounds
mentioned under Sec. 61 (3).
“PARINA MUCHHALA
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A Claim Which Has Never Been Filed During CIRP, Will Not Be Considered In The
Resolution Plan
THE DEPUTY COMMISSIONER OF GST AND CENTRAL EXCISE v. MR. VIJAYKUMAR V. IYER RP OF
DISHNET WIRELESS LIMITED
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal
August 16, 2021
Justice A.I.S. Cheema, Mr. V.P. Singh (Technical)
Insolvency and Bankruptcy Code, 2016 - Sec. 31 (1), 31.

Brief Background
The Appellant in the present case is the Deputy
Commissioner of GST and Central Excise who has filed
this appeal against the impugned order, passed by Ld.
Adjudicating Authority. The Appellant in the present
case claims that he had no notice or information
regarding the Corporate Insolvency Resolution Process
(Hereinafter CIRP). Later it was mentioned that prior to
this there were pending litigations between the
department of the Appellant and the Corporate Debtor,
Dishnet Wireless Ltd, in which orders had already been
passed. Further it was submitted that the records of
corporate debtor must comprise the dues payable to
the Appellant. It was later stated by the Appellant that
despite the Resolution Plan being approved there were
no provisions provided for the dues of the Appellant
which were operational dues. The NCLT accepted the
resolution plan thereby providing relief for the
Corporate Debtor with regard to the action initiated by
the Appellant. Reference made to Clause 9.1.4, of the
appeal,
“The central Board of Excise and Customs to not void the
transactions contemplated under the Resolution Plan
(including a potential sale of Assets) under Sec. 81 of the
Central Goods and Service Tax Act, 2017 and not impose
any successor liability on the Resolution Applicant and
the Corporate Debtor.”
Later, the relief was granted against the Appellant and
the claims were not in the favour of the Appellant. There
were no provisions made in the Resolution Plan for the
dues of the Appellant. Despite Hundred Crores being
involved with regard to both the Appeals, the fact
remains that till the resolution plan was approved there
was no claim submitted by the Appellants in both the
appeals.
Issue
Whether a claim which has never been filed during CIRP,
will be considered after the Resolution Plan is passed?

through the Directors and Ors. [Civil Appeal No. 8129 of
2019], where Hon’ble Supreme Court held that:
That once a resolution plan is duly approved by the
AAunder sub-Sec. (1) of Sec. 31, the claims as provided
in the resolution plan shall stand frozen and will be
binding on the Corporate Debtor and its employees,
members,
creditors,
including
the
Central
Government,…. Consequently, all the dues including the
statutory dues owed to the Central Government, any
State Government or any local authority, if not part of
the resolution plan, shall stand extinguished and no
proceedings in respect of such dues for the period prior
to the date on which the AAgrants its approval under
Sec. 31 could be continued.”
Keeping in mind the prior observation of Hon’ble
Supreme court of India, it was stated that there was no
reason to entertain these Appeals. Even if the resolution
plan has been challenged in other appeals other entities
succeed, fact would still remain that the claims of the
Appellants were never filed during CIRPs and thus, there
was no question of considering the same in the
resolution plan. The Department of the Appellant will
have to follow the judgment passed by the Hon’ble
Supreme Court of India. Hence, for prior reasons the
appeals were declined.
Comments
In the given case the NCLAT has merely retaliated
against the settled principle of law that once the
resolution plan has been approved and passed and
there is no opposition to the resolution plan, it will be
minded upon the corporate debtor. If creditors sleep on
their rights and do not file the claim with the RP, they
cannot come after the resolution plan has been passed
in order to file their claims, regardless of them being a
government body. Hence, in the present case the NCLAT
directed the board of Deputy commissioner of GST and
Central Excise to respect the Resolution Plan.
“YASHI SINGH

Decision
The NCLAT referred to the case of Ghanshyam Mishra &
Sons Pvt. Ltd. through the authorized signatory v.
Edelweiss Asset Reconstruction Company Limited
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Frivolous Applications Filed Under Sec. 9 Of IBC Must Not Be Entertained
RISHIMA SA INVESTMENTS LLC v. SARGA HOTELS PRIVATE LIMITED
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, New Delhi Bench
August 27, 2021
Justice A.I.S. Cheema, Dr Alok Srivastava (Technical)
Insolvency and Bankruptcy Code 2016 – Sec. 9, 14.

Brief Background
The judgement related to two appeals, both filed
assailing the impugned Order of the AA and both
appeals were filed under Sec. 61 of the IBC. Since both
appeals were filed against the same Order and the
subject matter of both the appeals was the same, they
were heard together.
Appellant Rishima claimed that the application under
Sec. 9 of IBC was filed by the UICL (Respondent No. 3) in
collusion with Sarga Hotel and SIDCL (Respondent 1 and
2 respectively). It was argued that this was done with a
malafide intention to frustrate the Appellant’s rights
arising out of the final arbitration award, partial award
and under the Share Subscription and Shareholders
Agreement and its Addendum. The Appellant was a 35%
shareholder, and Respondent No. 2 SIDCL is 65%
shareholder of the corporate debtor Sarga Hotel with
both being financial creditors of the corporate debtor
Sarga Hotel.
On the other hand, the appellant SIDCL has submitted
that the debt in default claimed by UICL as operational
creditor is barred by limitation as the related invoices
pertain to the years 2014 to 2016. He has further argued
that no opportunity was given to the corporate debtor
to file a proper reply in defense which is tantamount to
denial of natural justice, and the Order was passed in
haste.
Issue
i. Whether the application u/s 9 is barred by limitation?
ii. Whether the Sec. 9 application is legally maintainable
in view of the claim that documents are of doubtful
origin annexed with the application.
Decision
Two letters sent by the corporate debtor dated
09.01.2018 and 10.01.2018 are purportedly sent by the
corporate debtor but there is neither a receipt stamp of
this letter nor any indication of the date of its receipt.
These letters are of importance as they are supposedly
sent from a corporate debtor situated in India and
received by the operational creditor located in Hong
Kong. They are filed by operational creditor without

THE CIFL NEWSLETTER –SEPTEMBER 2021

being notarized/apostilled by the notified authority
before filing with the application under Sec. 9.
Hence, NCLAT took the date of default as 23.1.2016,
which is the date of the last invoice produced by the
operational creditor, if they give the benefit of doubt
regarding the authenticity of the related invoice. Since
the application under Sec. 9 was made on 21.7.2020, the
Tribunal did not find that the application was made
before the AA within the limitation period as required
under law.
The NCLAT held that the operational creditor and the
corporate debtor (who were related as both are
connected with the Kanoria Group) colluded to stall the
execution of the arbitral award by bringing the Sec. 9
application and the enforcement of moratorium after its
admission.
The NCLT Registry immediately replied to the
operational creditor asking for a Defense Note in 15-20
lines within 24 hours, for consideration. It is quite
surprising that even when the mentioning had not been
made before the NCLT, the NCLT Registry presumed that
the mentioning would be about final hearing of the case
and asked for a Defence Note.
Further, the corporate debtor proceeded to admit the
operational debt of UICL without seeking the right and
time to file a complete reply, as would be normally
expected. Hence, the order passed by the NCLT was
without a full and proper hearing, as was desirable from
the point of view of natural justice. The events show
that the order was passed in haste and alacrity without
any regard to natural justice. Hence, it can be said that
the corporate debtor itself was keen for admission of
Sec. 9 application and initiation of CIRP against itself.
The NCLT, without obtaining a full and proper reply from
the corporate debtor, proceeded to admit the
application due to admission of corporate debtor, under
Sec. 9 and declare moratorium under Sec. 14 of the IBC
on the assets of the corporate debtor without weighing
credibility of authority of person filing application and
without examining documents to consider if claim was
in limitation. Holding the debt to be within limitation on
the basis of an unreliable and unverified ledger record
was also noted as an erroneous finding.
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Hence, the order was set aside and steps taken pursuant
to the said order were also quashed.
Comments
The decision by the NCLAT is a positive development for
two reasons. First, the NCLAT correctly held that the
period of limitation starts from the date of default, in
line with the Supreme Court’s verdict in Jignesh Shah v.
Union of India [ Civil Appeal 7618 of 2019]. Secondly, the
judgement prevents frivolous applications for initiation
of the insolvency process. In the current case, there was
collusion between the parties and this application was
filed to frustrate the rights of the appellant having a
legitimate claim. In this regard, the judgement
reinforces the idea that only genuine applications for
initiation of the insolvency process should be
entertained and goes a long way towards preventing
abuse of the IBC mechanism by stakeholders.
“MONIKA SAINI
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NCLT Can Permit Suspended Management Of The Corporate Debtor (MSME) To
Submit Viable Resolution Plan
PLBB PRODUCTS PVT. LTD. v. PIYUSH PERIWAL AND ORS
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, New Delhi Bench
September 7, 2021
Jarat Kumar Jain, J. (Member (J)) and Dr. Ashok Kumar Mishra, Member (T)
Insolvency and Bankruptcy Code, 2016 - Sec. 240A, Sec. 29-A, Sec. 29A, Sec. 43, Sec. 44, Sec.
45, Sec. 48, Sec. 49, Sec. 61, Sec. 66, Sec. 7.

Brief Background
The Appellant is the ‘successful resolution applicant’
whose resolution plan has been accepted by 91.84% of
the members of the CoC but the same is pending for
approval before the NCLT. The Respondents (Promoter
and erstwhile director of the corporate debtor)
expressed the desire to submit a resolution plan at a
belated stage. The NCLT had raised an issue of how the
financial creditor claimed 43 times of the amount of
loan disbursed 21 years ago when the financial creditor
was under RBI Regulations, and the issue that the
guarantee was invoked by the original lenders – IDBI for
an amount of Rs.5,42,94,868, which was 24 times of the
claimed amount in 18 years. The NCLT gave one chance
to the suspended management of the corporate debtor,
an MSME Unit to submit a concrete composite feasible
and viable resolution plan.
Issue
Whether the NCLT was correct in providing an
opportunity to the MSME and giving liberty to the CoC
to negotiate with the existing successful resolution
applicant and the MSME unit?
Decision
Hon’ble NCLAT upheld the order of the NCLT and held
that keeping in mind the intention of the legislature,
there is no harm in giving an opportunity to the
promoters MSME. As per the NCLAT, The NCLT’s order
has given the liberty to the CoC to negotiate with the
existing successful resolution applicant and the
promoters of the MSME unit. The CoC has liberty to
accept any of the two plans which are commercially
viable,
concrete,
composite
and technically
feasible. Furthermore, the Order also ensures that no
other person is allowed to submit any plan other than
the resolution plan already submitted by the successful
resolution applicant. The NCLAT dismissed the appeal
on finding no infirmity in the impugned order. However,
it requested the NCLT to consider the application before
approving any resolution plan.

THE CIFL NEWSLETTER –SEPTEMBER 2021

Comments
For adequate reasons, the IBC facilitates initiation of a
CIRP at the earliest and mandates it’s time bound
completion – the whole CIRP is a time bound process.
There are enough incentives for its observance.
Therefore, the NCLT should ensure that the time
prescribed under the IBC framework must be adhered.
The promoters had an opportunity to submit their
resolution plan which they did not exercise. Now, once
the CoC has already approved the resolution plan, the
role of the NCLT is to give it a legal validation. Thus, the
NCLT is not justified in allowing promoters to submit a
resolution plan and asking the CoC to consider the same
at this stage.

“MANISHA SARADE
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Withdrawing Money From The Corporate Debtor When The CIRP Is In Process Is In
Violation Of Sec. 14 Of The IBC
RAMKRISHNA ELECTRICALS LTD. v. ATUL RAJWADKAR, MADHU KANDUNNI NAIR, SANDIP
MADHU NAIR
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Principal Bench, New Delhi
September 2, 2021
Dr. Ashok Kumar Mishra, Technical Member
Insolvency and Bankruptcy Code, 2016 – Sec. 14, 61 and 66 (1).

Brief Background
The Appellant is in the business of manufacturer and
distributor of transformers, fabrications etc., for more
than 3 decades. The Appellant has supplied to the
corporate debtors (in CIRP) in the normal course of
business during the Financial year 2016-17 total value of
goods of Rs.13,17,98,130/- and has raised invoices for
the same. The Appellant has also received the payment
of Rs.11,38,77,295/-. As a result of their further supply
in the Financial Year 2017-18 after getting payment, a
balance amount of Rs.2,66,75,764/- remained
outstanding. The supply by the Appellant to the
corporate debtor – M/s. ‘Enestee Engineering Limited’
(EEL) (in CIRP) was earlier made when the corporate
debtor was not in CIRP and was a proprietorship firm as
it appears from the invoices.
The Appellant had to go under CIRP vide the NCLT’s
order dated 17.09.2019. The Appellant had also
submitted that during 2019-20 they were in a bad
financial condition and requested all the debtors to
release their dues to overcome the fund crunch and in
the process based on the discussion to the Respondent
No.2 & 3 ( Suspended Directors of the Corporate Debtor
in CIRP), they received payment from 23 .07.2019 to
15.10.2019 from the bank account of the debtor which
he was asked to refund by the Order of the NCLT, which
includes some bank charges also of Rs. 360/-. The
Appellant had also stated that the Respondent No.2 & 3
used to inform the Appellant when the fund is likely to
come in the account and he was asked to put the cheque
for clearance. The Appellant did not mistrust the
Directors of the corporate debtor in CIRP and had
accordingly collected his dues. He had also stated that
he became aware of the CIRP of corporate debtor when
IA No. 1109/2020 was served on them and not prior to
that. The Appellant had also submitted that the bank
account was opened in July 2019 when there was no
CIRP and he was not aware about any such things. The
Appellant is critical for applying Sec. 66 (1) of the IBC
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wherein the language is ‘defrauding creditors of the
Corporate Debtor’ or ‘fraudulent purpose’. They are
very critical that, they have not done any wrong doing
and hence Sec. 66(1) of the IBC does not apply to his
case for withdrawal of the money and rather it is a case
of collection of dues in the ordinary course of business
and no intention to defraud would be attributed to him
as he has no knowledge of the corporate debtor being
under CIRP.
Issue
Whether the impugned Order by the NCLT was valid and
if operational creditors violated Sec. 14 of the IBC?
Decision
The NCLAT agreed with the Order passed by the NCLT to
the extent of refund of money and hence, the appeal is
dismissed. The Appellate Tribunal found that the Order
of the NCLT to refund all the payments made during
CIRP to be valid in law. The operational creditor has
collected all its dues and, therefore, has not filed claims
before the RP. The operational creditor - Appellant were
not correct as they have withdrawn the money when
the CIRP was on and hence, violated provisions of Sec.
14 of the IBC and accordingly, the directions of the NCLT
to deposit Rs. 2,42, 54,121/- to the account of the
corporate debtor at the specified bank is in order.
Comments
This judgement settles the questions of fraudulent
transactions. The NCLAT directed reversing of funds that
had been transacted by the suspended directors of
corporate debtors when they were under CIRP. The IRP
is responsible for such transactions and not the
Suspended Directors. Thus, the NCLAT order is good in
the eyes of the law and upholding the NCLT Order
passed earlier is rightly done.
“SAMARTH GARG
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The Waterfall Mechanism Needs To Be Followed While Deciding Whether A
Preferential Transaction Is Prejudicial To The Interests Of Other Creditors
M/S. KUSHAL TRADERS v. MR. T.V. BALASUBRAMANIAN RP OF SHOLINGUR TEXTILES LTD.
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Chennai
August 27, 2021
Mr. Justice Venugopal M. (Judicial) and Mr. Kanthi Narahari (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 43, 53

Brief Background
The corporate debtor had offered to settle the amount
owed to the appellant (operational creditor) by
conveying its property to the appellant. As a result, the
corporate debtor’s land was sold to the appellant by the
director of the corporate debtor by sale deed dated July
04,.2018, eliminating the liability that was due and
outstanding on that date. An application, filed for
initiation of CIRP against the corporate debtor, was
admitted on February 04, 2019. While so, the
respondent (RP appointed by the NCLT) submitted an
application before the NCLT, alleging that the
aforementioned transaction whereby the corporate
debtor settled the operational debt of the company by
conveying land to the creditor, was a preferential
transaction within the scope of Sec. 43 of the IBC. While
allowing the application, the AA set aside the sale
transaction holding that the said transaction falls within
the provisions of Sec. 43 of the IBC. The present appeal
was filed by the appellant challenging the impugned
Order of the NCLT.
Issue
Whether the sale transaction i.e., the sale deed
executed between the corporate debtor and the
appellant, is a preferential transaction as under Sec.
43(1) of the IBC?
Decision
NCLAT while upholding the decision of the NCLT,
restated the requirements to be followed by the RP to
decide whether a transaction is a preferential
transaction or not, as was laid down by the Supreme
Court in Anuj Jain IRP for Jaypee Infratech Limited v. Axis
Bank Limited Etc. [Civil Appeal Nos. 8512-8527 of 2019].
These are mainly - a) Whether the transaction is
between a related party as defined in Sec. 5(24) of the
IBC and another is a non-related party. b) If the party is
non-related, the RP has to see whether the transaction
is preceding one year from the date of commencement
of insolvency.
In the present matter, it was established from the
records that the Appellant was not a related party, and
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the transaction took place one year prior to the date of
admission of the application by the NCLT on February
04, 2019. Hence, the criteria established by the Supreme
Court under the IBC were directly applicable to the facts
of this case. The court noted that it was the
responsibility of the RP to determine whether or not the
property belonged to the corporate debtor. In the
present matter, this was evidenced by the sale
deed. Thus, the requirements set forth by the Supreme
Court were fulfilled.
It was important to find out whether the transaction
was beneficial to the appellant by discriminating against
the distribution of assets, as enumerated under Sec. 53,
in case of liquidation. The NCLT had drawn a table where
the claims were lodged and the waterfall mechanism
needed to be followed in the case of liquidation. The
Appellant stood at Serial No.6 under the waterfall
mechanism as per the table. Certainly, it amounted to
preferential treatment over other creditors and the
distribution of liquidation assets namely Insolvency
Resolution Process Costs, Liquidation Costs and the
debts which shall rank equally between and among the
following namely viz. workmen’s dues, debts owed to
secured creditors, wages to employees, debts to
unsecured creditors, dues to the Central Government,
State Governments etc.
The Tribunal held that the said transaction was
preferential in nature and was prejudicial to the interest
of other creditors who had precedence in relation to the
claim settled ahead by the appellant or even in relation
to other operational creditors who were similarly placed
like the appellant.
Comments
It is a good decision in the eyes of law, both NCLT and
NCLAT have appreciated the ratio of the Supreme Court
in Anuj Jain. NCLAT tried to maintain the sanctity of the
waterfall mechanism as provided under Sec. 53 of the
IBC. The NCLAT took into consideration the interest of
other creditors by providing a balanced approach.
“MEGHA KAMBOJ
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NCLAT Exercises Rule 11 To Allow Withdrawal Of An Application Under Sec. 12A
Which Was Not Filed By The Applicant On Whose Instance CIRP Was Initiated
MR. K. SRINIVAS KRISHNA v. SHYAM ARORA, RP OF CORPORATE DEBTOR
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, New Delhi
September 2, 2021
Mr. Justice Jarat Kumar Jain, Member (Judicial) and Dr. Ashok Kumar Mishra, Member
(Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 12A; IBBI (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 – Reg. 30A

Brief Background
CIRP was initiated by the operational creditor, against
the corporate debtor, under Sec. 9 of the IBC, for two
claims of Rs. 3,67,200/- and Rs. 50,32,028/-. The first
claim had already been paid to the operational creditor.
The other claim of Rs. 50,32,028/- was not admitted by
the IRP and the same decision was upheld by the NCLT
in appeals while holding that the claim was not tenable.
The CoC was then constituted by the IRP with the sole
claim of one financial creditor. Since, the claim of the
financial creditor was satisfied by the corporate debtor,
the CoC had resolved for withdrawal, under Sec. 12A, of
the insolvency application filed under Sec. 9. However,
the withdrawal form (Form FA) was not signed by the
operational creditor because of its claim not being
admitted. The withdrawal application was rejected by
the NCLT on the ground that it wasn’t filed by the
applicant on whose application the CIRP against the
corporate debtor was initiated at the first place.
Aggrieved by this order, Mr. K. Srinivas Krishna
(suspended Director of the corporate debtor) had filed
this appeal seeking relief that the impugned order may
be set aside.
Issue
Whether the NCLT was right in rejecting the withdrawal
application filed by the IRP under Sec. 12A read with
Reg. 30A of the CIRP Regulations?
Decision
The NCLT held that from the facts and circumstances of
the case, it could be observed that there was no cause
of action in favor of the operational creditor to proceed
with the CIRP. The NCLAT, by exercising its powers
under Rule 11 of the NCLAT Rules, 2016, to prevent the
abuse of process, set aside the impugned order as well
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as the order of initiating CIRP against the corporate
debtor. It released the corporate debtor from the
rigours of the CIRP and allowed it to function through its
Board of Directors.

Comments
The NCLAT made a grave error by reversing the order of
the NCLT. The NCLT had rightly noted that as per Sect.
12A and Reg. 30A, withdrawal of application has to be
filed by the applicant on whose instance the CIRP was
initiated against the corporate debtor. Further, Reg.30A
provides the procedure for filing such an application in
the format given in ‘Form FA’ which requires the
Applicant to file such an application as well as the
signature of the applicant has to be there in the form.
However, in the present matter, NCLAT bypassed this
statutory provision as well as the Regulations and
directly applied its inherent powers under Rule 11.
NCLAT made an error while applying Rule 11 to allow the
application for withdrawal under Sec. 12A, which did
not come from the Applicant. Inherent power under
Rule 11 is supposed to be exercised in situations, where
there is no legal provision on the said matter, and, not
when there is already a laid down law guiding the same.
NCLAT should not have exercised Rule 11 by avoiding
Sec. 12A and Reg. 30A. Such bypassing of laws creates
confusion about the applicability of statutory provisions
and defeats the purpose of the Code. The NCLAT,
instead, could have exercised Rule 11 to issue directions
to the applicant operational creditor to withdraw the
application and prevent it from abusing the process by
refusing to sign the ‘Form FA’.
“MEGHA KAMBOJ
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Insolvency Forums Are Duty Bound To Admit The Application, If Requirements Under
Sec. 9 Of The IBC Are Fulfilled
SHAPOORJI PALLONJI AND COMPANY PVT. LTD. v. M/S. SHORE DWELLINGS PVT. LTD.
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Chennai Bench
August 17, 2021
Justice M Venugopal, Kanthi Narahari, Member (Technical).
Insolvency and Bankruptcy Code, 2016 – Sec. 9

Brief Background
The NCLT at Bengaluru dismissed the application of the
Appellant – Operational Creditor, Shapoorji Pallonji and
Company Private Limited under Sec. 9 of the IBC against
the Respondent – Corporate Debtor, M/S. Shore
Dwellings Private Limited on the ground that it is not a
fit case for admission. Therefore, the present appeal had
been brought before NCLAT by the Appellant.
The Appellant submitted that there was non-payment of
operational debt for the construction work completed
by the appellant for the respondent as per the
“Construction Contract”. No response or payments
were made by the respondent, despite several possible
extensions. Therefore, the appellant decided to initiate
CIRP against the respondent by issuing a statutory
notice under Sec. 8 of the IBC. On the other hand, the
respondent submitted that the NCLT had rightly
dismissed the application on account that there was a
settlement process opted in between the parties. It was
further submitted that the rescheduled payments of
instalments were done due to the prevailing COVID-19
pandemic.
Issue
Whether the appellant has made out any case invoking
the jurisdiction of the AA under Sec. 9 of the IBC?
Decision
The NCLAT, after going through arguments presented by
both sides, held that the view taken by the NCLT was
illegal because the main object of the IBC is for the
timely resolution of the corporate debtor. In its findings,
it also stated that the appellant had rightly invoked the
jurisdiction of the NCLT under Sec. 9 of the IBC,
considering the fact that the Respondent had admitted
the debt and no dispute had been raised prior to the
issuance of the demand notice. Therefore, it allowed the
appeal by admitting the application of the Appellant
under Sec. 9 of the IBC.
The AA also observed that the IBC mandates separation
of commercial aspects of insolvency and bankruptcy
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proceedings with that of judicial aspects. Therefore, the
NCLT is not to be seen as a court of high standards
dictating terms; rather, it should be seen as a court in
the context of time-bound resolution of insolvency.
Comments
This judgment is to be seen as a rather good judgement
as it admitted the application by the appellant when
conditions under Sec. 9 of the IBC were satisfied. This
ruling is in line with the judgment of the Hon’ble
Supreme Court in the case of Mobilox Innovation Private
Limited v. Kirusa Software Private Limited [(2018) 1 SCC
363]. Additionally, the AA rightly interpreted its role
under the IBC. The role of the judiciary in the scheme of
the IBC is envisaged to be more facilitative to ensure
quick adjudication for value maximisation of assets.
Thus, the authorities should prevent unnecessary or
increased interference unless it is necessary to realise
the objectives of the IBC.
“ANUSHKA FUKE
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Shareholder/Director Of The Company Must Be Authorised By The Board Resolution
To Initiate Action Under Sec. 7 Of The IBC
M SAI ESWARA SWAMY v. SITI VISION DIGITAL MEDIA PVT. LTD
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, New Delhi Principal Bench
September 9, 2021
Justice Jarat Kumar Jain, Dr. Ashok Kumar Mishra (Technical), Dr. Alok Srivastava (Technical).
Insolvency and Bankruptcy Code, 2016 – Sec. 7

Brief Background
In the instant matter, the appellant was the director and
50% shareholder of the financial creditor and due to a
deadlock between the other shareholders in the
financial creditor company, the appellant was not able
to get himself authorised through a board resolution to
file an application under Sec. 7 of the IBC against the
respondent – corporate debtor. The NCLT had dismissed
the application under Sec. 7 of the IBC by the appellant
on the ground that such board resolution authorizing
the appellant was absent. Thus, the appellant had
challenged the order of the NCLT by stating that the
shareholder/director of the company could initiate
action on behalf of the Company if the same was in the
interest of the company and the Board was not pursuing
the same.
On the other hand, the respondent – corporate debtor
submitted a Central Government notification
[Notification S.O. 1091 (E) dated February 27, 2019,
Ministry of Corporate Affairs] by which a person duly
authorized by the Board of Directors of a Company was
competent to file an application under Sec. 7 of the IBC
on behalf of the financial creditor. The respondent
further submitted that the appeal was not maintainable
as it was filed by the shareholder of the financial creditor
company and that such person did not come within the
definition of ‘aggrieved person’ under Sec. 61 of the IBC.
Issue
Whether the shareholder/director of the Company
could initiate action on behalf of the Company if the
same was in the interest of the Company and the Board
was not pursuing the same under Sec. 7 of the IBC?
Decision
The NCLAT after considering the submissions of both the
parties found the Central Government notification to be
relevant and applicable to the present factual matrix.
Therefore, the doctrine of derivative action could not be
applied in a Petition under Sec. 7 of the IBC. The NCLAT
dismissed the appeal by upholding the order of the NCLT
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dismissing the application under Sec. 7 of the IBC on the
ground that no board resolution authorizing the
Appellant was filed along with the application.
Comments
This is a good judgment in line with principles laid down
under Sec. 7 of the IBC. The NCLAT was correct in
referring to the Central Government notification to
interpret the Sec. 7 application and carve out the scope
of an ‘aggrieved person’ under Sec. 61 of the IBC. This
goes a long way in preventing judicial overreach by
giving due regard to underlying legislative intent that is
often available through such notifications.
“ANUSHKA FUKE
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Recovery Of Debt In One Of The CIRP Against A Co-Borrower Can Always Be Taken
Note Of And Set Off In CIRP Of Other Co-Borrower
MAITREYA DOSHI v. ANAND RATHI GLOBAL FINANCE LTD & ORS.
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal
August 25, 2021
Justice A.I.S. Cheema, Officiating Chairperson & Mr. V.P. Singh, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 7

Brief Background
The appellant (Maitreya Doshi) is the suspended
Director of M/s Doshi Holdings Pvt. Ltd. (corporate
debtor). The present appeal was filed by the Appellant
on behalf of the corporate debtor after the NCLT,
Mumbai Bench admitted respondent No. 1’s (Anand
Rathi
Global
Finance
Ltd.)
[hereinafter,
Respondent] application under Sec. 7 of the IBC and
initiated it against the corporate debtor.
It was the appellant’s contention that the loan disbursed
by the respondent was disbursed to M/s Premier Ltd.
and not the corporate debtor. According to the
Appellant, the corporate debtor has been referred as
‘Borrower 2/Pledgor’ in the 3 Loan cum Pledge
Agreements, its sole obligation was limited only to
pledging shares held by it in M/s Premier Ltd. and that
the respondent had disbursed the total loan amount in
the bank account of M/s Premier Ltd., all of which
showed the respondent’s intent of not considering it as
a beneficiary to the loan.
The appellant relied on the case of Dr. Vishnu Kumar
Agarwal v. M/s Piramal Enterprises Ltd. [(2019) SCC
Online NCLAT 542] to argue that same claim against
same loan is not permissible if a claim against M/s
Premier Ltd. (under Sec. 7 of the IBC) has already been
admitted by the AA in the past. Subsequently, the
appellant also relied on Phoenix ARC Pvt. Ltd. v.
Ketulbhai Ramubhai Patel [(2021) SCC Online SC 54] to
contend that pledging of shares does not amount to
guarantee or indemnity. It also relied on Anuj Jain v. Axis
Bank Ltd. [(2020) 8 SCC 401] to contend that where an
Applicant has only extended a security by pledging
shares, it will not be considered as a financial creditor.
The Respondent emphasized that the Appellant was the
authorized signatory of both M/s Premier Ltd. and the
corporate debtor and the Appellant had himself
executed all the loan agreements. For contending that
the corporate debtor was a co-borrower, it directed the
Court to one of the loan cum pledge agreements
between the parties. The Respondent emphasized that
in that loan cum pledge agreement, the corporate
debtor was referred as ‘Borrowers’ and there were
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clauses like the Repayment Clause in the loan
agreement where the Appellant had undertaken to pay
the Respondent on behalf of M/s Premier Ltd. and the
corporate debtor.
The Respondent also contended that Dr. Vishnu Kumar
Agarwal is a bad law and the case of Lalit Kumar Jain v.
Union of India & Ors. [2021 SCC OnLine SC 396] should
be relied upon according to which there is no bar in IBC
to file separate applications against two entities liable to
pay same debt.
Issue
Whether an application under Sec. 7 of the IBC can be
admitted by the AA if it has already admitted an
application against a co-borrower of the same loan in
the past?
Decision
The appeal was dismissed. The Court held that a
Tripartite Agreement had been executed, the corporate
debtor was a co-borrower and that there was a joint and
several liability of M/s Premier Ltd. and the corporate
debtor to pay back the amount. The Court observed that
the account where the money was received is
immaterial since a co-borrower has the same
responsibility as of a borrower to repay the loan. It
recognized the respondent as a financial creditor and
observed that the liability invoked by the financial
creditor was on the basis of the corporate debtor being
a co-borrower and not merely a pledgor.
As for Appellant’s contention of Dr. Vishnu Kumar
Agarwal being applicable, the Court observed that it
was related to filing of Sec. 7 proceedings against
principal borrower and corporate guarantor and it
wasn’t about two co-borrowers. It also observed that
subsequent judgment of State Bank of India v. Atheena
Energy Ventures Pvt. Ltd. [(2020) SCC Online NCLAT 774]
clarified the position of Dr. Vishnu Kumar Agarwal in
law. It stated that Sec. 60 of the IBC was not looked into
by the Court and thus, the judgment was per incuriam.
The Court observed that there was no bar under IBC to
proceed against both the co-borrowers for an
outstanding loan.
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The Court also considered the Appellant’s contention of
Phoenix ARC Pvt. Ltd and Anuj Jain being applicable. It
observed that the facts of Phoenix ARC Pvt. Ltd. were
completely different and were not applicable to this
case. Furthermore, the corporate debtor had not just
pledged shares but also was a co-borrower. As for Anuj
Jain, it stated that the judgment would have been
applicable if there had been ‘only a security interest’ like
pledging of shares. However, as per the documents put
forth (the loan cum pledge agreements, etc.), it was
clear that the corporate debtor was a co-borrower.
Therefore, Anuj Jain was also not applicable.
Comments
While the NCLAT has relied on the principle laid down
under Sec. 60 of the IBC, that the same AA before whom
the corporate debtor’s CIRP is pending will have the
jurisdiction for personal guarantors, it has also extended
it to a co-borrower as well. However, a vital point that
the decision misses to acknowledge is the potential
difficulty that may arise in collation of claims; as the CIRP
of the co-borrower may have an impact on the CIRP of
the corporate debtor. In light of this decision, the IBBI
could come out with the necessary guidelines for coborrowers - guidelines on sharing of claims by coborrowers, process of repayment if CIRF is completed by
one co-borrower, etc.
“SHUBHAM DHAMNASKAR
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Claim Made By Creditor After The Expiry Of The Period Of 90 Days Is To Be Rightly
Rejected By The Resolution Professional
M/S SARDAR JI DI HATTI DEPARTMENTAL STORE PVT. LTD. v. SUNIL KUMAR AGRAWAL
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal
September 7, 2021
Justice Anant Bijay Singh, Member (Judicial) and Ms. Shreesha Merla, Member (Technical)
Insolvency and Bankruptcy Code, 2016 - Sec. 60; NCLT Rules, 2016 - Rule 11; IBBI (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016 – Reg. 12(2).

Brief Background
The present appeal was filed by the appellant (M/s
Sardar Ji Di Hatti Departmental Store Pvt. Ltd., the
operational creditor) against the respondent (Sunil
Kumar Agrawal, the RP) after the NCLT, New Delhi
Bench-V rejected the application filed by the appellant.
The appellant had filed the application under Sec. 60 of
the IBC to be read along with Rule 11 of the NCLT Rules.
The AA rejected appellant’s application on the basis that
the relief being sought by the appellant was contrary to
Reg. 12(2) of the IBBI (Insolvency Resolution Process for
Corporate Persons) Regulations, 2016 (hereinafter,
“CIRP Regulations, 2016”).

It was the appellant’s contention that according to In Re:
Cognizance for Extension of Limitation [2020 SCC OnLine
SC 343], limitation periods of all petitions, suits,
applications, appeals and all other proceedings whether
under General Law of Limitation or under Special Laws
(Both Central and States) had been suspended till
further orders. Further various orders like Edelweiss
Asset Reconstruction Co. Ltd. v. Adel Landmarks Ltd.
[(IB)-1083(PB)/2018], etc. had clarified that the
provisions of Reg. 12(2) of CIRP Regulations, 2016 were
directory and not mandatory. Therefore, it was
contended that the AA should apply their judicial mind
and set aside the appeal.

According to the appellant, it was unaware that CIRP
had been initiated against M/s KPG International Pvt.
Ltd (corporate debtor) according to an order of the AA.
In that order, the respondent was appointed as the IRP.
The appellant had also missed the public announcement
of the commencement of CIRP and claims sought from
creditors between January 31, 2020 to February 12,
2020 as published in the Financial Express and the
Jansatta. According to the appellant, they had also been
kept in the dark about the same by one of the directors
of the corporate debtor, Mr. Gaurav Mahendru whom
they had contacted for payment of their outstanding
dues. The said director left for Australia in March 2020.
The appellant only became aware of the CIRP in
December, 2020. The appellant also observed that it
submitted a claim via post and email to the respondent
for the resolution plan as soon as it became aware of the
CIRP. However, the respondent wrote back to the email
of the claim stating that ‘the claim documents were not
received within the stipulated time as per IBC, 2016’.
The same was reiterated by the respondent’s counsel
after the appellant had written a follow up mail to the
respondent requesting him to accept their claims along
with the citations and rulings of relevant NCLT orders
which backed the appellant’s argument. In that mail, the
respondent’s counsel had also noted that the resolution
plan was already submitted by one resolution applicant
to the respondent which was pending for consideration
by the CoC.

The respondent contended that CIRP is a time bound
process and there is a specific time period for submitting
the claim, which was not followed by the appellant. It
also contended that the appellant cannot take recourse
under Reg. 12(2) of the CIRP Regulations, 2016 since the
statutory period of 90 days had also expired. It also
observed that since the AA had already considered all
the aspects of this matter and rejected appellant’s
application, there was no merit in the appeal.

THE CIFL NEWSLETTER –SEPTEMBER 2021

Issue
Can a claim made by a creditor after the expiry of the
period of 90 days as under Reg. 12(2) of the CIRP
Regulations, 2016, be accepted by the RP?
Decision
The Tribunal noted all the arguments made by both the
parties and observed that there was no merit in the
Appellant’s appeal. It held that there was no illegality
committed by the Learned AA and it had rightly rejected
the application filed by the Appellant.

Comments
One of the key features of IBC is the essence of
“timeliness”. Even though the timeline provided in
Regulation 12(2) of CIRP Regulations, 2016 is directory
and not mandatory in nature, the underlying objective
is to have the proceedings done in a time bound
manner. After finding that the appellant had full

Page | 26

knowledge of the commencement of CIRP and
deliberately did not adhere to the timeline, this decision
further acknowledges the importance of keeping the
insolvency regime in a timely bound manner.
“SHUBHAM DHAMNASKAR
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Application For Insolvency For Resolution Against The Personal Guarantor Is Not
Maintainable Unless A Cirp/Liquidation Is Ongoing Against The Corporate Debtor
INSTA CAPITAL PRIVATE LIMITED v. KETAN VINOD KUMAR SHAH
Court
Judgment Dated
Bench
Relevant Sections

National Company Law Appellate Tribunal, Mumbai Bench
August 10, 2021
Suchitra Kanuparthi, Member (Judicial)
Insolvency and Bankruptcy Code, 2016 – Sec. 60(2), Sec. 95

Brief Background
In this case, the financial creditor had moved before the
NCLT under Sec. 95 of the IBC read with Rule 7(2) of the
Insolvency and Bankruptcy (Application to AA for
Insolvency Resolution Process for Personal Guarantors
to Corporate Debtors) Rules, 2019 against the personal
guarantor Ketan Vinod Kumar Shah, of the corporate
debtor, for initiation of CIRP.
Issue
Whether a financial creditor can initiate CIRP against the
personal guarantor in absence of any resolution
process/liquidation process against the corporate
debtor?

Comments
The NCLT has rightly given its decision by adhering to the
law laid down under the statutory provision. Sec. 60(2)
of the IBC clearly specifies that an application relating to
CIRP or liquidation or bankruptcy of a corporate
guarantor or personal guarantor of a corporate debtor
has to be filed before the same NCLT where a CIRP or
liquidation proceeding is already pending against such
corporate debtor. Thus, the NCLT was correct in
disallowing the petitioner to initiate CIRP against the
personal guarantor in absence of an ongoing
resolution/liquidation process against the corporate
debtor.
“ROHAN S PHADKE

Decision
The NCLT observed that, as per Sec. 128 of the Contract
Act, 1872 and the judgement of NCLAT in State Bank of
India v. Atheena Energy Ventures Limited [(2020) SCC
OnLine NCLAT 774], CIRP can be initiated against the
borrower and the guarantor. However, it took into
consideration Sec. 60(2) of the IBC which provides for a
non-obstante clause which stipulates that only where a
CIRP process or liquidation process of a corporate
debtor is pending before NCLT, an application initiating
CIRP against the personal guarantor, of such Corporate
Debtor shall be filed before such NCLT.
Through a combined reading of Sec. 60(2) of the IBC and
the law as entailed in Atheena Energy, the NCLT was of
the opinion that, unless that CIRP/liquidation is ongoing
against the corporate debtor, an application for
insolvency for resolution against the personal guarantor
of such corporate debtor is not maintainable. It made
another supplementary observation that the filing of
applications seeking resolution of personal guarantors
without the corporate debtor undergoing CIRP, would
be equivalent to vesting of jurisdiction on two courses,
viz. NCLT and Debts Recovery Tribunal.
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Amount Received By The Corporate Debtor During CIRP Cannot Be Adjusted Towards
Any Claim Of A Financial Creditor During The Moratorium Period
SM MILKOSE LIMITED & ANR v. PARVINDER KUMAR BHATT & ORS.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, New Delhi
August 27, 2021
Dr. Alok Srivastava, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 14

Brief Background
SM Finlease Ltd. is a financial creditor to the corporate
debtor, and Bank of India (hereinafter “Bank”) is one of
the respondents. CIRP was initiated, and accordingly, a
moratorium was imposed under Sec. 14 of the IBC. The
officers of the Bank, having 90% voting rights in the CoC,
decided to keep the corporate debtor as a going concern
to save invocation of the bank guarantees in the first
meeting of the CoC. Subsequently, interim finance of
Rupees 15 lakhs was sought from Appellant. In the same
CoC meeting, it was agreed to earmark 25% of the
receipts received during such operation of the corporate
debtor during the moratorium period towards
repayment of a loan of the respondent Bank and kept in
a separate current account.
Issue
Whether any amounts that belong to the corporate
debtor can be adjusted towards the claim of any
particular financial creditor during the moratorium
period imposed under Sec. 14 of the IBC?
Decision
The Tribunal held that as Sec. 14(1)(b) prohibits
transferring, encumbering, alienating, or disposing of
any of its assets/legal right/beneficial interest by the
corporate debtor, the amounts received by the
corporate debtor during the currency of the CIRP are
assets of the corporate debtor whose transfer to a
chosen creditor on priority without the process of
Resolution Plan would be prohibited. The NCLAT also
relied on the decision of UCO Bank v. G Ramachandran
[Company Appeal (AT) (Insolvency) No. 761 of 2020],
wherein it was held that during the moratorium
enforced under Sec. 14, no business majority in the CoC
can take advantage of its position.
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Comments
One of the major objectives of having a moratorium put
is to prevent any further depletion of the corporate
debtor’s financial health. This decision seems to be good
in law as it emphasizes the same, by upholding the
essence of a moratorium and not allowing financial
creditors to adjust their claims against the corporate
debtor during the moratorium (as also given in law
under Sec. 14).
What is equally astonishing to note is that, on the same
day as this decision was taken, the IBBI in their
discussion paper pertaining to CIRP, suggested a code of
conduct for the CoC. Therein, clause 2(l) provides that
members in the Committee shall “respect the
moratorium and creditors who maintain the accounts of
the corporate debtor shall not adjust the receipts of the
corporate debtor during CIRP for past due in violation of
the moratorium”. Therefore, this judgment can very
well be used as a precedent, and aid in formalizing such
a code of conduct.
“DIYA DUTTA
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Personal Properties Of A Guarantor Cannot Be Included In A Resolution Plan
NITIN CHANDRAKANT NAIK & ANR. v. SANIDHYA INDUSTRIES LLP & ORS.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, New Delhi
August 26, 2021
Justice A.I.S Cheema (Chairperson), Dr. Alok Srivastava, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec.30, Sec. 31

Brief Background
The appellants are the promoters and suspended
directors of the corporate debtor – ‘Simrut Foods &
Hospitality Private Limited’. The Resolution plan
(hereinafter “Plan”) submitted by the respondents, was
approved by the CoC. This approved plan had provision
allowing transfer of personal properties of the
appellants. As per Reg. 37 of the CIRP Regulations, the
personal properties of the Shareholders/ Directors
cannot form part of the plan. It was also alleged that the
plan was approved without deciding the objections
raised by the appellants. The RP in connivance with the
successful resolution applicant let personal properties
of the appellants be included in the plan. When such
information was not put in the Information
Memorandum published for people to know, the
connivance is apparent. The people at large did not
know that the properties worth crores of rupees would
be available along with assets of the corporate debtor.
When the appellants had only given their personal
properties as security to Financial Creditors to provide
loan to the corporate debtor, their properties could not
have been included in the resolution plan when Part-III
of the IBC has not been enforced.
Issue
Whether the assets of a personal guarantor can be
transferred under a resolution plan for the corporate
debtor?
Decision
While referring to State Bank of India v. Ramakrishnan
[Civil Appeal No. 3595 OF 2018], the Tribunal held that
personal properties of the CD cannot be realised by sale
or transfer in the CIRP of the corporate debtor without
resorting to proceeding before appropriate authority
under the existing enactment before the portion of PartIII has been applied to the personal guarantors of
corporate debtor. Further, the Tribunal also highlighted
the issue of “Extinguishment of Personal Guarantees
and Undecided Claims”, while relying on the Supreme
Court judgement of Committee of Creditors of Essar
Steel India Ltd. Through Authorised Signatory v. Satish
Kumar Gupta &Ors. [Civil Appeal No. 8766-67 of 2019].
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Ultimately, the appeal was allowed and the order by the
AA approving the plan was quashed under Sec. 61(3) of
the IBC.
Comments
As the decision heavily relies upon the principle(s) laid
down in Ramakrishnan, including where it was held that
moratorium under Sec. 14 of the IBC did not apply on
the personal guarantors, it also extensively
acknowledges the difference between the assets of a
corporate debtor and the assets of a personal
guarantor. It becomes crucial to differentiate the same
in the CIRP as resolution applicants should not be
allowed to realise the assets of the personal guarantor
without initiating proceedings under the appropriate
law.
“DIYA DUTTA
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The Word ‘Debt’ Is Applicable To A Sum Of Money Which Has Been Promised At A
Future Day As Against A Sum Nor Due And Payable. In Fact, A Sum Of Money Which
Is Certainly And In All Events Payable Is A ‘Debt’, In Regard To The Fact Whether It Is
Payable Now Or At A Future Date
SREE BHADRA PARKS AND RESORTS LTD. v. SRI RAMANI RESORTS AND HOTELS PVT. LTD
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, Chennai
September 6, 2021
Justice M. Venugopal
Insolvency and Bankruptcy Code, 2016 – Sec. 3(11), 3(12), 5(7), 5(8)

Brief Background
The appellant and corporate debtor, Sree Bhadra Parks
and Resorts Ltd. preferred the appeal against the order
of the NCLT admitting the application of the respondent
under Sec. 7 of the IBC and initiating CIRP against it.
In the present case, the respondent, Sri Ramani Resorts
and Hotels Pvt. Ltd, had entered into a Share Purchase
Agreement (hereinafter “SPA”) with the appellant in
order to purchase 100 % of its shares. In an addendum
to the SPA, the respondent had also agreed to pay
appellant’s dues on its behalf. Thereafter, the appellant
had issued a letter requesting the respondent to pay the
former’s dues to its creditors out of the consideration
under the SPA, as agreed to by the parties. The
respondent had advanced a sum of Rs. 1 Cr. but the
creditors of the appellant did not accept the
arrangement. Consequently, the SPA did not fructify and
the appellant promised to refund the money advanced,
which amounted to Rs. 4,25,32,016.405/- with an
interest @24% per annum included.
On appellant’s failure to refund the money, the
respondent issued a Demand Notice under Form 3 of
the IBC. In the response to the notice, the appellant had
acknowledged its liability to pay but denied that the sum
due was an operational debt. The respondent then
issued a notice to proceed against appellant as a
Financial Debtor under Sec. 7 of the IBC. The NCLT, Kochi
Bench admitted its application and declared
moratorium. Prior to the paper publication under Reg. 6
of the CIRP Regulations, 2016, the appellant filed an
application under Rule 11 of the NCLT Rules, 2016
expressing its willingness and seeking permission to
settle the dues. The NCLT, while approving the
settlement proposed by the appellant, also granted
liberty to the respondent to file a fresh application in the
event of failure of the settlement.
The appellant had failed to make payments under the
said settlement, pursuant to which the respondent had
filed a contempt petition and an application to restore
and revive the Sec. 7 application. While the contempt
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petition was dismissed, the NCLT restored the Sec. 7
application to file. It subsequently admitted the
application and ordered the initiation of CIRP. The
appellant challenged this order of the NCLT in the
present appeal on the grounds that respondent can
neither be termed as financial creditor nor as
operational creditor, owing to the non-existence of any
‘debt’ or ‘default’ in terms of the IBC.
It contended that the SPA contained no clause that
established an obligation of return of money or to pay
interest thereon and the advance was merely for the
purchase of shares. The failure to reach any commercial
settlements after entering into the SPA does not render
the money advanced a characteristic of ‘debt’ in terms
of the IBC. In the absence of any contemplated
contingency of return of advance in the agreement and
the related understanding of the time value of money as
consideration for the money advanced, the respondent
cannot fall into the category of a financial creditor for
the purpose of Sec. 7 of the IBC. Hence, the present
appeal.
Issue
Whether the sum advanced under the SPA falls within
the category of ‘Financial Debt’ under Sec. 5(8) of the
IBC, thus qualifying respondent as a ‘financial creditor’
for the purpose of Sec. 7 of the IBC?
Decision
The Appellate Tribunal, affirming the decision of the
NCLT to initiate CIRP against the appellant, held the
respondent to be financial creditor of the appellant. The
court opined that ‘debt’ includes all such money as is
promised to be paid, whether it is payable now or at a
future date. The Appellate Tribunal further held that for
the admission of an application under Sec. 7, all that the
AA is required to decide is the ‘existence’ of default on
a debt of more than Rs. 1,00,000, even if the amount of
such debt is disputed.
The Appellate Tribunal held that the existence or
actuality of the debt and the consequent default is
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proved by the instances where the appellant itself
acknowledged the same and promised to repay, such as
in the letters issued to the respondent, assuring them
the refund of the advance by sale of its property, when
it did not object to the order of the NCLT admitting the
application of the respondent under Sec. 7 of the IBC, its
proposal of settlement after admission of the
application under Sec. 7 and before the paper
publication, and other related correspondences
between the parties. The appellant’s promise to repay
the advance money together with interest and the
consequent failure to do so amounted to ‘default’. The
Appellate Tribunal reiterated the stance of the NCLT
that merely because an application has been disposed
off on the basis of settlement arrived between the
parties, the IBC does not bar the Tribunal from admitting
such a matter which was so settled after admission.
Comments
The order of the Appellate Tribunal is a welcome move
in that it does not hold a restrictive view as regards the
scope of financial debt under the IBC and recognizes
that any sum payable, now or at a future date, falls into
the category. The view taken by the Appellate Tribunal
that financial debt includes a promise to repay/refund,
even in cases where an agreement does not originally
contemplate such refund, or where the agreement does
not contain a ‘return of money clause, is in consonance
with the Supreme Court’s decision in Swiss Ribbons Pvt
Ltd. v. Union of India [(2019) 4 SCC 17], wherein the
court mentioned that the definition of Financial Debt
under Sec. 5(8) is an inclusive definition, and not an
exhaustive one.

“PAVIT KAUR
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Pursuant To Regulation 32 Of The Liquidation Regulations, The Liquidator Is
Authorised To Sell The Corporate Debtor As A Going Concern
M/S. MOHAN GEMS & JEWELS PVT. LTD. THROUGH ITS LIQUIDATOR DEBASHISH NANDA v. VIJAY
VERMA
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal
August 24, 2021
Mr. Justice Anant Bijay Singh, Member (Judicial) and Ms. Shreesha Merla, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 33, Sec. 54; IBBI (Liquidation Process)
Regulations, 2016 – Reg. 32, 32A, 45(3) and IBBI (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016 – Reg. 39C.

Brief Background
As the corporate debtor was being sold as a going
concern in the e-auction, the liquidator had filed an
application seeking for closure of the liquidation process
as per Reg. 45(3)(a) of the IBBI (Liquidation Process)
Regulations, 2016, which was dismissed by the AA. AA
had held that assets of the corporate debtor could be
liquidated and that such liquidation of assets shall not
be interpreted as inclusion of sale of the company. It
added that as per Reg. 45(3) of the Liquidation
Regulations, dissolution shall be dispensed with for
closure of the liquidation process. The present appeal
was filed challenging the order of the AA dismissing the
application.
Issue
Whether, pursuant to Reg. 32 of the Liquidation
Regulations, the liquidator is authorized to sell the
corporate debtor as a going concern?
Decision
While referring to the law laid down, by the Supreme
Court, on sale of corporate debtor as a going concern, in
M/s. Innoventive Industries Ltd. v. ICICI Bank and Anr.
[Civil Appeal Nos. 8337-8338 of 2017], Arcelormittal
India Private Limited v. Satish Kumar Gupta &Ors.
[(2019) 2 SCC 1] and Swiss Ribbons Private Limited &Anr.
v. Union of India &Ors. [(2019) 4 SCC 17], the Tribunal
reiterated that if there is a resolution applicant who
proposes to continue to run the corporate debtor as a
going concern, then every possible effort has to be
made to ensure the same.
In accordance with Reg. 39C of the CIRP Regulations
read with Reg. 32, 32A and 45(3) of the Liquidation
Regulations, the CoC can recommend the liquidator to
first explore the sale of the corporate debtor or sale of
the business of the corporate debtor as a going concern
under Reg. 32 of the Liquidation Regulations. IBC
doesn’t prevent the closure of liquidation process in
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case the corporate debtor is sold as a going concern
pursuant to Reg. 32(e) following a closure report filed
under Reg. 45(3) of the Liquidation Regulations. Rather
it is contradictory to hold that closure of the liquidation
process cannot be done and only dissolution is provided
under the IBC.
NCLAT noted that if, before the completion of 270 days,
no decision has been taken by the CoC under Reg. 39C,
then Reg. 32A has to be followed. In the instant case,
the application seeking liquidation under Sec. 33 of IBC
was filed prior to the insertion of Reg. 39C and thus,
there was no question of CoC passing any resolution.
Therefore, the liquidator had rightly followed the
procedure as per Reg. 32A of the Liquidation
Regulations and the sale of the corporate debtor was
carried out in accordance with the Regulations.
Comments
It is a well settled position in law that every attempt
must be made to revive the corporate debtor and to
continue it as a going concern. The NCLT had failed to
appreciate this ratio, which has time and again been
upheld by the Supreme Court in a plethora of
judgements. Keeping in view the spirit of IBC, NCLAT, by
reversing the order of the NCLT, endorsed the objectives
of the Code, which considers liquidation of the company
as the last resort.
“ABHISMITA GOSWAMI
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NCLT Or NCLAT Have No Equity Based Powers Under IBC To Determine Interest
Payable On The Principal Amount Which Has Been Settled And That Only The Interest
Not Being Paid Cannot Be Grounds To Initiate The CIRP
RANJEET SINGH v. M/S KARAN MOTORS PVT. LTD.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, New Delhi
August 18, 2021
Justice Anant Bijay Singh Member (Judicial) and Ms. Shreesha Merla, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 8, 9 and 61

Brief Background
In the given case, the appeals arise from a common
order of NCLT and hence are dealt with by a common
order of the NCLAT. The appellants are ex-employees of
the Corporate Debtor and filed an application under Sec.
9 due to non-payment of salary. The NCLT dismissed the
applications as the admitted principal amount has
already been paid by the corporate debtor while the
other amounts were disputed and hence found that
there is no occurrence of default and no debt is due. This
was appealed by the claimants. However, the filing of
the appeal was delayed by 144 days due to COVID.
In their appeal, the appellants were aggrieved by the
fact that interest on the admitted principal amount was
not paid or considered by the NCLT.
Issue
The two issues raised before NCLAT were, one, whether
the delay in filing the appeal is condonable and two, if
the principal amount is settled, whether the interest
due can be a sufficient ground to initiate CIRP?
Decision
The NCLAT on the issue of limitation held that, as per
the order passed by the Supreme Court in Suo Motu
Writ Petition in In re –cognizance for extension of
limitation [(Civil) No(s). 3 of 2020], the period of
limitation for all proceedings, irrespective of the
limitation prescribed under the general law or Special
Laws whether condonable or not shall stand extended
with effect from March 15, 2020. Hence, in the given
case, the delay in filing the appeal was condonable.
On the issue of non-payment of interest, the NCLAT held
that there were no powers of equity present with the
NCLT or NCLAT under the framework of IBC, as was held
in by the Supreme Court in Pratap Technocrats (P) Ltd.
& Ors. v. Monitoring Committee of Reliance Infratel
Limited &Anr. [ Civil Appeal No. 676 of 2021]. The NCLAT
rejected all the precedents awarding interest in other
similar cases on the grounds that the High Courts and
the Supreme Court had the power to grant relief based
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on equity due to their constitutional powers, while none
were present with NCLAT.
Hence, it upheld and reiterated NCLT’s finding which
held, “if for delayed payment applicant(s) claim any
interest, it will be open to them to move before a court
of competent jurisdiction for recovery of interest, but
initiation of Corporate Insolvency Resolution Process is
not the answer.”
Comments
NCLAT has very diligently followed the Supreme Court
set precedent that NCLT and NCLAT have no equitybased jurisdiction and hence, NCLAT rejected numerous
arguments of granting interest under its inherent
powers, as found under Rule 11 of NCLAT Rules, 2016.
Furthermore, to initiate CIRP only on grounds of nonpayment of interest when the principal amount is paid
would unfairly penalize the Corporate Debtor.
Furthermore, in the given case, the interest payable was
negligible and hence was rightly rejected.

“SRIRAM PRASAD
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NCLT PRONOUNCEMENTS

A Person Will Be An “Allottee" Under The Real Estate Project And The Amount
Invested Will Be Treated As Financial debt Under Sec. 5(8)(f) Explanation (i)
SMT. KAUSHALAYA BARISAL V. M/S DWARKADHIS PROJECTS PRIVATE LIMITED
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, New Delhi Bench-II
August 23, 2021
Mr. Abni Ranjan Kumar Sinha, Member (Judicial), Mr. L.N. Gupta, Member (Technical)
Insolvency and Bankruptcy Code, 2016 – Sec. 5(8)(f), 5(8)(e), 5(8)(f)(i), 7

Brief Background
An agreement to sell dated October 10, 2012 between
the parties was allotted to the financial creditor. It is an
undisputed fact that the financial creditor had paid a
sum of Rs 15,00,000/- in the year 2012 towards the
booking amount of such allotment. Hence, the financial
creditor is an allottee under the real estate project.
The financial creditor had averred that as per
Explanation (i) to Sec. 5(8)(f) IBC, she was a financial
creditor by virtue of being an allottee under a real estate
project. Now in terms of Sec. 5(8) (f) of IBC, 2018, i.e.
definition of financial debt', there exists a default on the
part of the corporate debtor towards the Real Estate
Allottee, and therefore the applicant herein is a financial
creditor.
The Financial Creditor had filed a revival application
dated August 26, 2019 bearing CA No. 1186/2019 in the
present matter relying on the judgement in the matter
of Pioneer Urban Land and Infrastructure Limited & Anr.
v. Union of India & Ors. [WP(C) No. 43/2019] which
inter-alia, upheld the constitutionality of the
explanation to Sec. 5(8)(f). Hence, it is evident that the
financial creditor has construed itself to be an allottee
under the real estate project since the very inception
and had proceeded with the proceedings before the
Hon'ble Tribunal with the same understanding.
Therefore, the financial creditor cannot be allowed to
take the averment that it is not an allottee under the
real estate project in contradiction to its own averment.
Further, the Hon'ble Tribunal had recorded in its order
dated January 13, 2021 that the Ld. Counsel for the
financial creditor had tried to mislead the Tribunal by
submitting that the present petition has been filed
under Sec. 5(8)(e) instead of the 5(8)(f), which presents
the mala fide on the part of the Financial Creditor.
The financial creditor was offered possession of the
allotted flat by the corporate debtor on various
occasions. That corporate debtor had sent various
letters offering possession and notices demanding the
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balance payment and when payment was not made, the
corporate debtor was left with no other resort, but to
cancel the allotment of the flat made in favour of the
financial creditor and accordingly, allotment was
cancelled.
Pursuant to various meetings and negotiations between
the financial creditor and the corporate debtor, the
allotment of the aforesaid flat was restored in favour of
the financial creditor vide letter dated December 03,
2015 issued by the Corporate Debtor to the Financial
Creditor. The Financial Creditor is trying to mislead this
Tribunal by conceding the existence of a letter dated
December 03, 2015 of which it is very well aware.
Issue
Whether the petitioner has filed a present application
under Sec. 5(8) (f) or 5(8)(e) or as an allottee under Sec.
5(8)(f) explanation (i) of IBC, 2016?
Decision
The Tribunal noted that the petitioner holds a
cancellation letter issued by the corporate debtor, thus,
the petitioner is no more an allottee. However, she is a
financial creditor under Sec. 5(8)(e) or 5(8)(f) of IBC,
2016. It further took into consideration the amendment
in Sec. 7 of IBC and noted that after the pronouncement
of judgement by the Supreme Court in the matter of
Manish Kumar & Ors. v. Union of India & Ors. [W.P. (C)
26/2020] the petitioner has taken a U- Turn and claimed
that the amount which she has invested, was not
financial debt under explanation-I of Sec. 5(8)(f) of IBC,
rather it is debt either under Sec. 5(8)(d) or 5(8)(f) of IBC.
Two circumstances had arisen when payment was made
under the real estate project. In the first circumstance,
there was no dispute that the petitioner's prayer was
based as an allottee under the real estate project and
the amount invested by the petitioner would be treated
as 'financial debt' under Sec. 5(8)(f) explanation (i) of
IBC. Hence the amended provision of Sec. 7 IBC 2016 is
applicable.
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But so far as the second circumstance is concerned, the
petitioner had paid the amount, on the basis of the
agreement entered into between the parties under the
real estate project and the allotment letter was issued
by the corporate debtor to the petitioner. During that
period, the petitioner was admittedly an allottee under
the real estate project and the amount which she has
invested/ paid will be treated as a financial debt under
Sec. 5(8)(f) explanation (i) of IBC, 2016.
In the light of the above, it was noted that the allotment
of units had been cancelled vide letter dated January 29,
2014. But by letter dated December 3, 2015 the
allotment was restored. Therefore, NCLT did not accept
the contention of the petitioner that the allotment
which was earlier cancelled vide letter dated January 29,
2014 was not restored vide letter dated December 3,
2015. The contention of the petitioner that it was
unilaterally issued by the respondent was rejected by
the Tribunal.
NCLT held that the petitioner, after issuance of the letter
dated December 3, 2015 had again become an allottee
and the amount invested by her would be treated as
financial debt under Sec. 5(8)(f) explanation (i) of IBC,
2016.
Comments
The judgement passed by the NCLT is straightforward.
The Tribunal passed the order in consonance with the
IBC. Through this judgement it has been made clear that
a person will be an “allottee" under the real estate
project and the amount invested will be treated as the
financial debt under Sec. 5(8)(f) Explanation (i). As
prescribed in the IBC, it has been interpreted in a similar
way. The financial debt as discussed in this particular
case will be treated as provided under Sec. 5(8)(f)
explanation (i).

“SAMARTH GARG
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A Resolution Professional Can Permit Anyone To Continue Supply Of Goods To Keep
The Corporate Debtor As A Going Concern
SM MILKOSE LTD. v. M/S ONYX COMPONENTS AND SYSTEMS PVT. LTD.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal, New Delhi Bench
August 16, 2021
Justice M. Venugopal and Ms. Kanthi Narhari
Insolvency and Bankruptcy Code, 2016 – Sec. 8, Sec.9

Brief Background
The case pertains to payments made by the RP during
the moratorium period on behalf of SM Milkose Limited
(hereinafter Applicants), in favour of Onyx Components
and Systems Pvt. Ltd. (hereinafter Respondents) which
used to supply goods/components to the Applicants.
The pplication was filed under Sec. 60(5) of the IBC,
seeking refund up to the tune of ₹12,30,457 claiming
that the same was retained by the Respondent illegally.
In the given case, the applicants and the respondents
had a typical buyer and supplier relationship and a
running account for all transactions was being
maintained. As per the respondents, there were dues
amounting to ₹50,07,390 owed to the respondents prior
to the initiation of the CIRP, and there were post-dated
cheques (dishonoured) that had been issued in favour
of the respondents as well.
The applicants raised another contention claiming that
the fresh payments made in advance for
goods/components had been received by the
respondents, but they did not supply the
goods/components. The applicants also mentioned that
on non-delivery of these goods/components, the
applicants sent a Notice to the respondents to which
they received a counter Notice seeking payment of dues
amounting to ₹34,07,390. The respondents submitted
to the NCLT that there was a running account between
the parties with arrears due in favour of the
respondents and this was not disclosed by the
applicants in their plea.
Issue
i. Whether the Application was maintainable under Rule
11 of the NCLT Rules, 2016?
ii Whether the RP had acted in contravention of Sec. 14,
31 and 74 of the IBC?
Decision
The NCLT after perusing the ledger accounts and the
supporting material concluded that the RP had fulfilled
his obligations in accordance with Sec 14(2) of the IBC
and did not act in violation of the IBC. Through the
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ledger accounts, it was also made clear that there were
arrears prior to the CIRP proceedings and also that the
respondents had indeed supplied goods/components to
the applicants which they claimed they never received.
It was also highlighted in the decision that the IBC
empowers the RP to permit anyone to continue the
supply of goods/components that are essential to keep
the corporate debtor as a going concern and that the RP
was working within the provisions of the IBC.
With regards to the maintainability of the Application
under Sec. 60 (5) of the IBC, the NCLT shed light on the
definition of the ‘insolvency resolution process period’
and highlighted that there must be an ongoing
insolvency proceeding before the AA for the Sec. to be
applicable. In this case, the Resolution Plan had already
been approved by the AA. Given that the Resolution
Plan had been approved, it was held that the Application
was not maintainable as there was no insolvency
proceeding pending before the NCLT.
The NCLT stated that there was also no violation of Sec.
31 or Sec. 74 of the IBC and found no merit in the
Application seeking refund of the amount paid to the
respondents. In light of the aforementioned, the NCLT
rejected the prayers of the applicants and dismissed the
Application.
Comments
The NCLT in this case assessed the transaction between
the parties accurately, emphasizing how the RP acted in
accordance with the IBC, and that the payments made
to the respondents were legitimate. More importantly,
by ruling that a separate application to deal with a new
issue cannot be entertained under Rule 11 of the NCLT
Rules, 2016, after approval of Resolution Plan - this
decision must be appreciated as it sets yet another
example of how the NCLT actively supports RPs who
discharge their duties properly.

“ISHAAN WAKHLOO
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Presence Of A Financial Contract Between The Financial Creditor And Corporate
Debtor Is Necessary To Prove Financial Debt Owed By The Corporate Debtor
KARMAL GARMENT EXPORTS v. M/S JAI INDIA WEAVING MILLS PVT. LTD.
Court
Judgement Dated
Bench
Relevant Sections

National Company Law Tribunal Bench – II, Chennai
August 9, 2021
Justice R. Sucharitha (Member, Judicial) and Mr. Anil Kumar B (Member, Technical)
Insolvency and Bankruptcy Code, 2016 - Sec. 7; Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 - Rule 4, IBBI (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016- Reg. 8.

Brief Background
The Applicant in the present case has filed an
Application under Sec. 7 of the IBC read with Rule 4 of
Application to AA Rules, 2016. The Applicant contented
to be a ‘financial creditor’ and had prayed to initiate
CIRP against the Respondent, to declare moratorium
and appoint an IRP.
The Applicant, along with the Application, had
submitted various documents as proof of financial
debts, including bank statements of accounts and
amounts lent through RTGS, ledger account maintained
by the financial creditor, copy of PAN, master data of the
corporate debtor, the notices sent to the corporate
debtor along with acknowledgement cards.
The corporate debtor was said to have paid the required
interest on time except for the months from July 2019
to December 2019. After serving multiple notices the
debtor had declined and defaulted on the amounts in
these months. Hence the Applicant had sought to
initiate CIRP against the Respondent.
Along with Application, the Applicant had not submitted
any financial contract or financial agreement showing
the disbursement of loan towards the debtor.
Furthermore, the Applicant neither submitted any
promissory which could be considered as a financial
contract.
Issue
Whether in the absence of a financial contract the debt
could be proved against the corporate debtor?
Decision
As per the NCLT, Reg. 8(2)(b)(i) of CIRP Regulations,
2016 states that a financial contract supported by
financial statements need to be furnished as proof of
financial debt. Thus, mere financial statements without
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any financial contract could not be considered as a proof
of financial debt.
The NCLT finally held that the Applicant in this case
failed to prove that there is a financial contract between
the two parties. Hence, no debt arises. As per NCLT, a
financial contract is necessary to prove financial debt
owed by the corporate debtor. Accordingly, the NCLT
dismissed the petition due to absence of financial
contracts, without any costs.
Comments
The NCLT has rightly held that there must exist a
‘financial debt’ for initiating the CIRP under Sec. 7.
Under the Reg. 8 of the CIRP Regulation 2016, a financial
debt “may be proved” by relying on any of the evidence,
which includes –
(ii) a record evidencing that the amounts committed by
the financial creditor to the corporate debtor under a
facility has been drawn by the corporate debtor;
(iii) financial statements showing that the debt has not
been repaid; or
(iv) an order of a court or tribunal that has adjudicated
upon the non-payment of a debt, if any.
Thus, the law does not mandate that a financial debt
must be proved only using a copy of a financial contract.
The law provides discretion to the financial creditors.
The NCLT should have looked into the merit of the case
by considering other evidence submitted by the
Applicant. As it is not necessary to submit a copy of a
financial contract to prove existing financial debt.
"ANIMISH DIGHE
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